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TRUTEES NEGLECTING TO INVEST. 


In the case of Marsh v. Hunter, 6 Mad. & 
Gel. 295, Sir John Leach, V. C. urged that 
if trustees are left at liberty to invest the 
trust moneys in the public stocks, 07 on 
real security, and they do neither, where- 
by loss ensues, they shall be answerable 
to the cestui que trust, not for the amount 
of stock which might have been purchased, 
but for the principal money ; for suppose 
real security had been taken, (which 
would have been within the scope of their 
authority,) the principal money on/y would 
have been forthcoming to the trust. 

Such was the decision of Sir John 
Leach in the year 1822. 

Four years afterwards, in 1826, an 
opposite conclusion was arrived at by 
Lord Gifford, M. R., in Hockley v. Ban- 
tock, 1 Russ. 141, where executors having 
had an option to invest money in the 
public funds, or on mortgage, abstained 
from doing either the one or the other ; 
and the question arose whether the court 
was not bound to compel them to place 
the cestut que trust in the same situation 
as if stock had been purchased. The 
court, though with some apparent hesita- 
tion, decided in the affirmative ; upon the 
principle that where a breach of trust has 
been committed, the trustee shall be an- 
swerable, not in the way which shall be 
most convenient for him, the trustee, but 
in the way which shall be most beneficial 
to the party injured, namely, the cestuz que 
trust. Thus, where a trustee employs trust 
moneys in business, he may be made to 
account not merely for interest but for 
the actual profits of the trade. The rea- 
soning on which Lord Gifford proceeded 
appears to have been followed and adopted 
by his successor, the present Master of 
the Rolls. For in Watts vy. Girdlestone, 
6 Beay. 188, Lord Langdale held, that 
where trustees had been directed to invest 


“money on government or real security, 


and did neither, they should be answer- 





able, at the option of the cestuis que trust, 
either for the money or the stock which 
might have been purchased therewith ; 
his lordship observing that trustees were 
bound to make satisfaction under such 
circumstances “in the manner most bene- 
ficial to the cestui que trust.” And ac- 
cordingly he decided that they should 
make good to the plaintiffs “so much bank 
three per cent. annuities” as the sums in 
question would have purchased on a par- 
ticular day; such, of course, being the 
choice of the cestuz que trust. 

Here, then, we have Lord Gifford and 
Lord Langdale in direct opposition to Sir 
John Leach upon a question of great prac- 
tical importance. With respect to Lord 
Lord Langdale, it is to be remarked that 
he not only, in Watts v. Girdlestone, said 
that the point was of consequence, but 
before deciding it, he took time for con- 
sideration. Nay more, in a late case, 
Ames v. Parkinson, 7 Beav. 385, he alluded 
to Watts v. Girdlestone, and said he re- 
tained the opinion expressed in that case, 
and thought it had been rightly decided.” 

In this contest of judicial authority, we 
are inclined to think that the question will 
ultimately be determined by reference to 
the circumstance that the court, in dealing 
with matters of this description, has two 
objects in view—one a public object, the 
repression of laxity on the part of trustees 
—the other a private object, the awarding 
of compensation where individual injury 
has been sustained. Thus, when equity 
requires a trustee to disgorge the profits of 
a trade or business in which he has impro- 
perly invested trust monies, it evidently 
goes beyond the mere satisfying of the 
cestui que trust. It exercises a jurisdiction 
in penam. And it does so wisely ; for if a 
trustee with his eyes open commits a gross 
breach of trust, whereby the trust funds are 
lost or put in jeopardy, it seems scarcely 
sufficient to answer the purposes of justice 
simply to decree that he shall make good 
the amount. It is fit that he should for 








370 





THE NEW-YORK LEGAL OBSERVER. 





Trustees neglecting to invest. 





his folly, to use no stronger term, undergo 
something in the nature of a = And 
this we apprehend to have been the view 
upon which Lord Gifford and Lord Lang- 
dale proceeded in the two cases to which 
we have adverted. 

Nevertheless, we ate bound to state 
that Sir James Wigram, V. C., in Shep- 
herd v. Moulds, which is just reported by 
Mr. Hare, 4 Hare, 500, has, after a care- 
ful review of the authorities, adopted the 
opinion of Sir John Leach. The case 
turned upon the most usual of all direc- 
tions to trustees to make investments “in 
government o7 real securities.” This di- 
rection was neglected. The Vice Chan- 
cellor decided that the trustees were 
chargeable with the whole amount of the 
trust funds and interest, but held that they 
were not answerable for the amount of 
consols or any particular security in which 
they might in terms of the will have in- 
vested the trust monies. It is due to his 
honor to give his reasoning in his own 
words. He remarked that, 

“Where trustees are bound by the 
terms of their trust to invest money in the 
public funds, and instead of doing so, 
retain the money in their hands, the cestwi 
que trust may elect to charge them either 
with the amount of the money or with the 
amount of the stock which they might 
have purchased with the money. If the 
trustees are not bound to invest the money 
in the funds, or in any specific security, 
but by the terms of the trust have a dis- 
cretion ‘to invest it in various ways, and 
instead of doing so they retain it in their 
hands, and the cestui que trust insist on 
charging the trustee with the value of 
some particular security that might have 
been obtained, there is much more diffi- 
culty in dealing with the claim. The dis- 
cretion given to the trustees to select an in- 
vestment among several securities, makes 
it impossible to ascertain the amount of 
the loss (if any) which has ariser to the 
trust fund from the omission to invest, ex- 
cept, perhaps, in the possible case of a 
particular security having been offered to 
the trustees in conformity with the terms 
of the trust. Suppose the trustees were 
directed to invest monies either in the 
funds or in purchase of lands, there would, 
at a subsequent time, be no better reason 
for saying that the trustees ought to have 
made the investment in the funds, than 





that they ought to have purchased land, 
Unless some reason can be shown why 
the trustees should at any given moment 
have chosen one kind of investment rather 
than another, it seems impossible to say 
there has been a default by the trustees in 
not having made a particular investment, 
In this case, I see no greater reason for 
saying that the trustees were bound to 
invest the trust monies on government 
security, unless a real security had pre- 
sented itself, than for saying that they 
were bound to invest the same monies in 
real estate unless a security in stock had 
been offered at agiven price. The breach 
of trust is in having made zo proper in- 
vestment,—=not in having omitted to choose 
the one rather than the other. That was 
the opinion of Sir John Leach in the case 
of Marsh v. Hunter. Lord Gifford in the 
case of Hockley v. Bantock, decided other: 
wise. Inthe latter of these cases, however, 
the former was not cited; and judging 
from the hesitation with which the court 
made the order, it appears probable, that 
had Marsh v. Hunter been cited, the 
decision would have been different. In 
Watts y. Girdlestone, the same question 
came before Lord Langdale, whose deci- 
sion was in accordance with that in Hock- 
ley v. Bantock. My own strong impres- 
sion, for the reasons which I have stated, 
is in favor of the view taken in Marsh v. 
Hunter. 1 cannot see upon what principle 
the court is to charge the trustees with an 
accidental improvement in value of one 
of the several securities, where they are 
not bound in the execution of the trust to 
select that particular security rather than 
another. It is much to be regretted that 
there should be any difference of opinion 
in the decisions upon a point of this nature; 
but [ am unable to arrive at a conclusion 
which would have the effect of charging 
this trustee with the specific loss resulting 
from an act not having been done, which 
particular act the trustees were not, in 
the execution of their trust, imperatively 
bound to do.” 

His Honor, therefore, in these circum- 
stances of embarrasment, made his elec- 
tion to follow the precedent established by 
Sir John Leach in Marsh v. Hunter ; and to 
disregard the subsequent, and as it appears 
to us, more deliberately omaidenl and 
more soundly bottomed decisions of Lord 
Gifford and Lord Langdale. 
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CONTEMPT. 


[r is the general rule that a party in con- 
tempt cannot make any application to the 
court; or at all events, cannot induce the 
court to listen to his complaint until he 
has first cleared his contempt. 

But the rule only applies to proceedings 
in the particular cause, and it of course is 
not to be understood to prevent the con- 
temnor from applying for a discharge of 
the order itself, for disobedience to which 
the contempt has been incurred. In such 
a case the party in contempt may, on the 
ground of irregularity, apply for a dis- 
charge of the order and may, and fre- 
quently does, succeed in obtaining it. 

There is another, and important quali- 
fication of the general rule, that to a party 
in contempt the ear of the court is gene- 
rally closed. The rule really means, that 
he cannot proceed actively against his op- 
ponent ; but it does not prevent him from 
defending himself against adverse _pro- 
ceedings taken on the other side. Were 
not the rule so restricted, it would operate 
injustice ; for otherwise a man unable to 
pay costs might have his rights concluded 
without his having the power to utter a 
word in their defence. The distinction is 
well put by Lord Cottenham in King v. 
Bryant, 3 Myl. & C., 195, where his lord- 
ship observed, that “the court will not 


Such, at all events, is the strict technical 
view on which parties in contempt are 
held punishable. This view, however, is 
not very rigidly attended to in modern 
—. as appears by the decision of 

ice Chancellor Wigram, in Terrell v. 
Souch, 4 Hare, 535, where upon an affi- 
davit that the sole plaintiff in the cause 
had died some months before, it was 
;moved that the defendant, who was in 
prison for contempt, should be discharged. 
And his Honor made an order accord- 
ingly. It is true in this case the suit had 
become abated by the death of the plain- 
uff; but still, if the contempt were con- 
sidered real, the defendant would not 
have been discharged. The contempt, 
however, was but a fiction of law, and as 
such was dealt with by the court. 





Practical Points. 


INSURANCE WITHOUT INSURABLE 
INTEREST. 


No insurance on life can be effected 
unless the party effecting the insurance 
have an interest in the life; and the sum 
to be recovered is restricted to the amount 
or value of that interest. Thus a creditor 
has an insurable interest in his debtor’s 
life, if the debt be a fair and legitimate 





hear a party coming into court to take any | 
advantage of proceedings in the cause; | 
but such a party is enlisted to appear not- | 
withstanding, and resist any proceedings 
taken against him.” 

In a late case before Vice Chancellor 
Wigram, Morrison v. Morrison, 4 Hare, 
590, the Master having made his report, 
and the order nisz to confirm the same hav- ; 
ing been served on one of the defendants | 
who was in contempt for non-payment of 
certain costs, he took exceptions to the 
report—and these having been set down 
in pursuance of the usual order, the plain- 
tiffs moved that they might be taken off 
the file on the ground of the contempt. 
The Vice Chancellor held, that the step 
taken by the defendant in filing the ex- 
ceptions was purely in the way of resist- 
ance, and was therefore permissible by the 
practice of the court. 

A contempt is an offence against the 
court.The guilt always involves some dis- 
respect, real or supposed, to the tribunal. 








debt, but not if it be a gaming debt. 
Park. 639; Marshail, 776. 

The insurance is always accessory and 
collateral to the debt, and is in the nature) 
of an indemnity against loss. Conse- 
quently, if loss do not arise, nothing can 
be recovered from the policy. The case 
of Godsall v. Boldero is the leading autho- 
rity on this point. In that case, Houlditch 
a coachmaker, was a creditor of Mr. Pitt, 
who as everybody knows died insolvent. 
His executors, however, paid the debt 
(5002.) though not out of Mr. Pitt’s assets, 
but from funds aliwnde. The insurance 
company afterwards refusing to pay the 
amount secured by the policy, an action 
was brought ageinst them to recover it. 
The judgment of the Court of King’s 
Bench, delivered by Lord Ellenborough, 
was, that “this assurance, as every other 
to which the laws give effect, is in its 
nature a contract of indemnity as distin- 
guished from a contract by way of gaming 
or wagering. Now, if before the action 








372 





THE NEW-YORK LEGAL OBSERVER. 





Practical Points.—Insurance without Insurable Interest. 





was brought, the damage which was at 
first supposed to result from the death of 
Mr. Pitt, was wholly obviated by the pay- 
ment of the debt, the foundation of the 
action on the insurance fails. And it is 
no objection to this answer that the funds 
out of which the debt was paid, did not 
originally belong to the executors as part 
of the assets of the deceased ; for though it 
were derived aliunde, the debt was equal- 
ly satisfied thereout, the plaintiff therefore, 
has no subsisting cause of action; and a 
verdict must be entered for the de- 
fendants.” 

There must, therefore, not only be an 
existing insurable interest at the time of 
effecting the policy, but likewise at the 
date of the action brought for recovering 
under the insurance. If this were not so, 
policies of insurance, which are favorites 
of the law would degenerate into wagers, 
which the law generally endeavors to re- 
pudiate and repress. 

But what shall be said when the con- 
verse of the case of Godsall vy. Boldero 
arises? Suppose the insurance company 
to have paid the sum secured by the 
policy, is the original debt thereby dis- 
charged? This is not altogether an ima- 
ginary case, for something of the sort ac- 
tually happened, and has very recently 
been made the subject of adjudication by 
Vice Chancellor Wigram. 

The case we are referring to is that of 
Henson v. Blackwell, 4 Hare 434, where 
the facts appeared to be, that Ann Webb, 
being entitled to an annuity, which had 
been granted for a term of sixty years, if 
two persons (the grantors) or the survivor 
of them should so long live, intermarried 
with the plaintiff. The annuity was not 
made the subject of settlement. The 
plaintiff was indebted to the defendant in 
the sum of 3002. In this situation, with a 
view of securing satisfaction of this debt, 
an assignment by way of mortgage, of the 
wife’s annuity, was executed by the hus- 
band and wife to the defendant, who re- 
ceived some payments as they accrued 
due, in pursuance of this arrangement. 
In the following year after the execution 
of this deed of assignment, the defendant, 
without the privity or knowledge of the 
husband or wife, insured the life of the wife 
for 2001. The wife died in February, 1835, 
survived by her husband; and the insur- 
ance office paid the defendant the sum 





intended to be secured by the policy. 

The plaintiff having administered to his 
wife, filed his bill to redeem the annuity, 
charged with the amount he received on 
the policy, after, of course, allowing him 
the premiums and expenses paid upon it. 
And there is no doubt that the husband 
was entitled to file his bill, for upon the 
death of his wife, his right to the annuity 
became absolute. If the wife, on the con- 
trary, had survived her husband, the as- 
signment would have gone for nothing; 
because an assignment of a chose in action 
not reduced into possession, can have no 
effect as against the wife’s survivorship. 
The danger, therefore, to be apprehended 
by the defendant when he insured the /ife 
of the wife, was in fact, not, her death 
but her chance of survivorship; for the 
best thing that could happen to him was 
her death; inasmuch as by her death the 
right to the annuity, subject to the mort- 
gage, would have instantly become abso- 
lute in his debtor, the husband. This 
being so, nothing could have been stranger 
than the course he pursued in insuring her 
life, except the conduct of the insurance 
company in paying the amount; for they 
might have resisted the payment of the 
sum which the policy purported to secure, 
on the ground, that the defendant so far 
from having an interest in preserving the 
wife’s life had actually a manifest pecuni- 
ary interest in having her speedily dis- 
patched. 

The Vice Chancellor was, however, of 
opinion that the defendant, as a creditor 
of the husband, had such an insurable in- 
terest in the wife’s life as entitled him to 
a guarantee against the consequences of 
her surviving her husband the plaintiff. 

This conclusion his Honor arrived at 
apparently with some hesitation and diffi- 
culty, and then he held that, if the insur- 
ance had been so framed, the death of the 
wife would have put an end to the risque, 
and there would have been no room for 
any demand on the insurance office any 
more than there was in the case of 
Goodsall v. Boldero, where the payment 
of the money, prevented the demand of 
indemnity from attaching. His Honor 
then proceeded: “In this case, a person, 
who is a mere stranger to the contract re- 
quires me to decide what that contract is, 
as between his creditor and the insurance 
company; and secondly, he says he is 
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entitled to the benefit of that contract, 
although he was in fact a perfect stranger 
to it. Ido not say that there is anything 
in principle which ought to exclude him 
from the right which he claims. If a 
stranger goes to a creditor of A. and pays 
A’s debt, there is no reason why A., on 
being sued for that debt, should not adopt 
the act of the stranger, and say ‘“ You 
have already received payment in full!” 

If this be so, (and nothing appears more 
reasonable,) why should not the plaintiff 
in the case in hand get credit for the 2001. 
paid by the insurance company. This 
his Honor does not very distinctly ex- 
plain; at all events, the judgment, as re- 
ported, does not very clearly show the 
difference. But from the summary con- 
tained in the marginal note, we collect, 
that the result of the case was this, that the 
money paid to the defendant by the in- 
surance company was paid im their own 
wrong ; and that, inasmuch as the defend- 
ant was liable to an action for payment 
back at the instance of the office, it would 
have been inequitable to hold him bound 
to give credit for the amount in a question 
between him and the plaintiff. The case, 
we must say, is made obscure by omitting, 
or giving imperfectly, the arguments of 
counsel, in order to make way for a judi- 
cial exposition not distinguished by his 
Honor’s accustomed perspicuity. 


BILL OF EXCHANGE. 
JUDGMENT NON OBSTANTE VEREDICTO, 


In debt by A. against B., for goods sold, 
B. pleaded, that before action, C. the agent 
of A., in that behalf, obtained from B. for 
and on account of the debt, a bill cf ex- 
change accepted by B. payable at a peri- 
od which had not elapsed, and that C. 
handed over to A., and A., before action 
brought, received the same for and on ac- 
count of the debt, &c. 

Replication, that C. received the bill 
without the consent, knowledge, or author- 
ity of A., and that afterwards, and before 
action, A. gave notice thereof to B.; and 
that afterwards and within a reasonable 
fime, the bill was returned to B byC. Re- 
joinder, that C received the bill with con- 
sent, &c. of A. 

The (so called )bill as taken, (a blank 





being left for the name of the drawer,) 
without the plaintiff’s authority, and the 
plaintiff by letter to the defendant, repudi- 
ated the transaction, but did not return 
the bill. 

The jury having returned a verdict for 
the defendant, the court granted a new 
trial without costs ; but 

Held, that the plaintiff was not entitled 
to judgment non obstante veredicto. Huz- 
ley v. Bull, 7 M. & G. 571. 


PATENT. 
PLEA OF NON CONCESSIT. 


In case for the infringment of a patent, 
where the effect of the letters patent is set 
out semble, that non-concessit is a good 
plea: Held, also that a plea alleging that 
the plaintiff falsely represented to the 
Queen that the invention was an improve- 
ment,—that her Majesty confiding in such 
representation, made the supposed grant,— 
that such representation was false,—and 
that the said supposed invention was not 
an improvement,—might properly be 
pleaded together with a plea, that “ the 
invention was of no use to the public,” the 
two pleas not being satisfactory the same : 
Held, also, that the first mentioned plea 
was sufficiently described in the abstract 
as a plea, that the “ invention was no im- 
provement.” Bedells v Massey, 7 M. & 
G. 630. See 4 M. & G. 995 





H. S. District Court. 


[NORTHERN DISTRICT OF NEW-YORK.] 
Before the Honorable A. CONKLING, D. J. 


Van Santwoop & Reprietpv. Tue Boat 
Joun B. Core.—Mitvier, CLAmant. 
Utica, July, 1846. 


A contract of affreightment for the carriage of mer- 
chandise from one port or place to another, with- 
in the ebb: and flow of tide, on a navigable river, 
is subject to admiralty and maritime jurisdiction 
of the courts of the United States ; and it is im- 
material whether the vessel or boat, by means of 
which the service is to be performed, is propelled 
by its own motive power, or is towed by another 
vessel. i 

Thus a suit in the admiralty may be maintained 
for the non-performance of a contract for the 
transportation of Hour from tae city of Albany to 
the city of New-York, on the Hudaon river, in @ 
boat designed for the navigation of the Erie ca- 
nal, and usually employed in that business. 
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Tue circumstances of this case sufficiently 
appear in the opinion of the Court. 


Dodge, for the libellants. 
Spencer & Kernan for the claimant. 


Conxuine, D. J.— 


This suit is founded on a bill of lading 
bearing date, November 28th, 1845, at 
Albany. By it, S. Brower, the master of 
the boat John B. Cole, acknowledged to 
have received on board his boat, in good 
order, 650 bbls. of flour which he promised 
to deliver, in the like good order, to the li- 
bellants in New-York. This boat was de- 
signed for the navigation of the Erie canal, 
and, prior to the date of the bill of lading, 
had usually, and, as far as appears, uni- 
formly been employed in that business. 
She was of about sixty tons burthen, and 
was of the description of boats known on 
the Erie canal under the denomination of 
line boats. It was shown by the evidence 
not to be an uncommon practice for boats 
of this description, after arriving at Albany, 
with cargoes designed for New-York, to 
be taken in tow, and thus with their car- 
goes, carried to New-York by one of the 
several steam boats employed in towing 
barges and boats for hire, to and fro on the 
Hudson; and it was in this manner that 
the Cole performed her voyage to New- 
York in the present instance. Whether, 
in fact, contracts of affreightment are ever 
entered into by the owners of line boats 
for the carriage of flour or other articles 
from points on the Erie canal to New- 
York, and thus embracing river as well as 
canal navigation, does not appear. In this 
case, a large proportion of the flour on 
board the Cole had been brought by her 
to Albany, and then, without being un- 
laden, and along with an additional hun- 
dred barrels there taken on board, became 
the subject of the independent contract on 
which this suit is founded. After the ar- 
rival of the Cole in New-York, a delay of 
two days occurred before her cargo could 
be discharged, and during this period a 
storm arose, and (in consequence, as the 
libellants allege, “ of her insufficiency, or 
the want of due and proper care, or other 
fault of the master and the persons having 
charge of her”) she became partially filled 
with water, and the flour was thereby much 
damaged, and the libellants were obliged 





to incur extraordinary expense in securing 
it. Itis for the recovery of the damages 
thus sustained that this suit is instituted. 
A day or two after the occurrence of the 
accident, the boat was taken to Jersey 
city, where she remained until Spring, 
when she returned tothe Erie canal, whi- 
ther she was followed by the libellants, 
who reside in New-York, and was arrested 
in Schenectady. 

The first question presented for decision 
arises upon the exception taken by the 
claimant to the jurisdiction of the Court. 

The extent of the admiralty jurisdiction 
of the courts of the United States, it is well 
known, has been the subject of much ear- 
nest discussion and of great diversity of 
opinion. It depends upon the construc- 
tion to be given to that clause of the con- 
stitution which extends the judicial power 
of the United States “to all cases of ad- 
miralty and maritime jurisdiction.” 

It is unnecessary to review the contro- 
versies to which this clause has given rise, 
or even to advert to the grounds on which 
they have been maintained. The first 
thorough examination which the subject 
underwent, was by the late Mr. Justice 
Story, in the celebrated case of DeLovio 
v. Boil, decided in 1815, and reported in 
2Gallison. Ina most elaborate, able, and 
learned opinion, he maintained, that na- 
tional policy as well as judicial logic re- 
quired the clause of the constitution to be 
so construed as to embrace all maritime 
contracts, torts and injuries. And under 
the head of maritime contracts, (with 
which alone, we are at present concerned,) 
he included “ all contracts, (wheresoever 
they may be made or executed, or whatso- 
ever may be the form of the stipulations,) 
which relate to the navigation, business or 
commerce of the sea.” Among contracts 
of this description, he expressly enumer- 
ates contracts of affreightment. The doc- 
trines of this case were zealously and ably 
controverted and strenuously resisted by 
several of the Judges of the Supreme 
Court, and especially by Mr. Justice John- 
son. But there is reason to believe, that 
they met, even at the time of their promul- 
gation, with the assent of a majority of the 
members of that court. They have never 
been repudiated, but on the contrary, in 
all the cases depending upon them, which 
have since been decided in the Supreme 
Court, they have been substantially ad- 
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hered to. And in the rules of admiralty 
practice, which have lately been adopted 
by the court, and published in 3 Howard’s 
Rep., they may be considered as in effect 
afirmed. It is well settled also, that navi- 
gable waters in which the tide ebbs and 
flows, stand upon the same footing with 
respect to the admiralty jurisdiction over 
contracts, as the high seas: and in the 
case of Peyroux v. Howard, et al., 7 Pe- 
ters’ Rep., 324, it was adjudged, that riv- 
ers in which the tide occasions a regular 
rise and fall of the water, although the 
current may not be turned back, are to that 
extent, tide waters. The libel in this 
case, does not, as it ought strictly to have 
done, allege that the Hudson is a river of 
this description. But in the case just cited, 
it was also held, that the Court might take 
judicial notice of the notorious geographi- 
cal fact of the ebb and flow of the tide in 
a navigable river, and the fact of such ebb 
and flow in the Hudson was moreover ta- 
citly admitted on the trial. 
This then, being the case of a contract for 
the transportation on tide water of an im- 
ortant article of commerce, would seem at 
the first blush, clearly to fall within the ad- 
miralty jurisdiction. It becomes necessary, 
therefore, now to consider the objections 
tothe jurisdiction of the court as presented 
by the counsel for the claimant. These 
objections are founded upon the supposed 
peculiarity of the case, and refer exclu- 
sively to the particular character of the 
boat in question. It is denied that this is 
a maritime contract, because the boat em- 
ployed in its execution was a canal boat ; 
and also, because she was unprovided with 
any independent means of propulsion. It 
does not follow, it was argued, because a 
service is performed on the sea or on wa- 
ters within the ebb and flow of the tide, 
that it is therefore a maritime service. 
Something more is requisite. The con- 
tract must relate to maritime affairs—to the 
business of navigation, trade or commerce. 
Now, certainly, no one at all acquainted 
with the subject will deny this. The ad- 
miralty jurisdiction as to contracts, de- 
pends not upon the locality, but upon the 
subject matter of the contract. This is a 
settled principle. The only difficulty con- 
cerning it, consists in its application to 
cases as they arise. This is sometimes a 
very serious and embarassing difficulty. It 
was strongly felt and acknowledged by 





Judge Hopkins, in the case of Thackery 
and others v. The Farmer, Gilpins’ Rep. 
524. This case was much relied on by 
the counsel for the claimant, and on that 
account requires notice. It was asuit i 
rem. for the recovery of wages alleged to 
be due to the libellants, as mariners, for 
services performed on the high seas. In 
point of fact, the services consisted in 
bringing wood for fuel across the Delaware 
river to Phiiadelphia, from Cooper's creek, 
in New-Jersey, about two miles above the 
city. The question was whether the case 
was cognizable in the admiralty. After 
adverting to the great and increasing fre- 
quency of applications for admiralty pro- 
cess to recover wages for services per- 
formed on board the river craft, in which 
little regard was paid “ to the character of 
the use or employment of the vessel” — 
‘the common river boats, of every size, 
having become ships or vessels navigating 
the high seas; their daily trips from shore 
to shore, voyages on the high seas; and 
the loading and unloading of wood and 
similar articles for the market, brought 
from places within a few miles of the city, 
for daily wages, being denominated ma- 
rine services, and maritime contracts,” the 
learned judge yielding to what he con- 
sidered the necessity of the case, under- 
takes to ascertain and lay down some prin- 
ciple to serve as a future guide in his 
court as to the limits of the admiralty ju- 
risdiction over cases of the like nature 
with that before him. He expressly states, 
however, that he “did not expect to be 
able to draw a clear line, which will de- 
cide the place of every case that may oc- 
cur, to be within or without the admiralty 
jurisdiction,” and he in reality contents 
himself with establishing and endeavoring 
to illustrate and define the principles to 
which I have already adverted, and which, 
since the date of this decision, have be- 
come familiar, viz., that tide waters are to 
be considered as the sea ; that the admi- 
ralty jurisdiction touching contracts, de- 
pends upon their subject matter, and that 
it embraces those contracts only which are 
essentially maritime. The services ren- 
dered by the libellants in the case before 
him, consisting, as already stated, in 
bringing wood across the Delaware for 
consumption as fuel, he did not consider 
to be of this character, and so decided. 
But | do not find a single argument or il- 
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lustration in the whole course of his elabo- 
rate opinion tending to prove that he 
would have entertained a doubt of his ju- 
risdiction over a case like the present. 
On the contrary, he refers to cases occur- 
ring on the Delaware, identical in princi- 

le with this, so far as the nature and ob- 
jects of the contract are concerned, in 
which he had exercised jurisdiction with- 
out scruple, and still considered it to be 
unquestionable. Some of these cases are 
reported in the volume which contains the 
case on which I have been commenting. 
It is true thatthe Cole had been constructed 
for the purpose of canal transportation, 
and though her tonnage was equal to that 
of many sloops employed in the coasting 
trade, she was not well adapted to mari- 
time navigation. But having, in this in- 
stance, been employed in this manner, as 
the instrument by which a contract in itself 
strictly maritime in its nature was to be ex- 
ecuted, I know of no authority or princi- 
ple to warrant me in holding her exempt 
from admiralty process, by reason of her 
general character as a line boat on the Erie 
canal. If her subjection to this jurisdic- 
tion has been inconvenient to the owner, it 
is an inconvenience which he has incurred 
by voluntarily using his boat in a business 
which falls within the scope of the admi- 
ralty jurisdiction. 

In urging this ground of exemption, the 
counsel dwelt with much emphasis upon 
the inconveniences and embarrassments 
which he apprehended would result from 
the assertion of this form of jurisdiction 
over boats of this description, on account 
of the intimate connection there was be- 
tween the business of canal and of river 
transportation ;and hypothetical cases were 
adduced of contracts for the transportation 
of merchandise without transhipment, from 
certain places onthe canal to certain places 
on the Hudson; and it was asked whether 
the admiralty jurisdiction was to be exten- 
ded to these cases also. In order to de- 
termine the question of jurisdiction in al) 
cases arising ex contracta, the true inquiry 
as already stated, is whether the contract 
is substantially maritime. Thus, if the 
voy.ge in which the service has been ren- 
dered, or stipulated to be rendered, was 
performed substantially on the sea or on 
tide waters, it is immaterial that its com- 
mencement or termination happened to 
have been at some place beyond the reach 





of the tide. Andon the other hand, if the 
voyage was substantially on inland waters 
above the ebb and flow of tide, the fact 
that the vessel entered tide waters at one 
terminus of her voyage, is insufficient to 
confer jurisdiction. The Jefferson, 10 
Wheat. 428; Peyroux v. Howard,7 Pe- 
ters, 324; The Steamboat Orleans v. Phe- 
bus, 11 Peters, 175. Itmay be admitted, 
therefore, that cases may occur like those 
supposed, of a mixed and ambiguous char- 
acter, in which the question of jurisdiction 
would be attended with doubt and diffieul- 
ty. Whether such contracts are in fact 
ever entered into, I am not informed. It 
is at least easy to avoid them, and if found 
to be inconvenient in praetice they would 
doubtless be abandoned. The present 
case, however, involves no such embarass- 
ment. The stipulated service was to be 
performed on tide waters alone. But it 
is sufficient to say that arguments drawn 
ab inconvenienta, ought to have no influ- 
ence on the judgment ofa judicial tribunal 
upon a question like this, otherwise clear. 
Courts are no more at liberty to decline 
the exercise of powers with which they 
are really invested, than they are to assume 
those which do not belong to them. 
With respect to the remaining objection 
to the jurisdiction of the court, touching the 
manner in which the Cole was moved for- 
ward on her voyage, it is, as far as | am 
aware, wholly novel, and [ think it is no 
less untenable. The allegation is that 
motion having been communicated to this 
boat by the power of traction, and by 
means of another self-moving vessel, she 
was not, in the eye of the maritime law, a 
ship or vessel subject to the admiralty lien ; 
and it was argued that the lien attached, if 
at all, tothe vessel by whieh she was towed. 
‘Fhe objection admits of a ready answer. 
The proposition that the Cole is not a ves- 
sel, is a mere assumption, to which it is 
believed no judicial tribuna} or elementary 
writer upon maritime law has ever affor- 
ded the least countenance. In the cele- 
brated case of Gibbons vs. Ogden, 9 Wheat., 
1. it was insisted that steamboats were not 
vessels, because they were not propelled 
by wind and sails. But the objection was 
summarily repudiated by the court, on the 
ground that the law does “ not leuk to the 
principle by which vessels are moved.” 
ln the case of Thackerey v. The Farmer, 
already cited, and so much relied on by 
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the counsel for the claimant, Judge Hop- 
kinson expressly states that the admiralty 
jurisdiction does not “ depend on the man- 
ner in which the vessel is equipped, with 
or without sails ; nor upon the power by 
which she may be propelled, by sails, by 
oars or by steam.” In the bill of lading, 
the Cole is spoken of and treated as a ves- 
sel. Its language is ‘“ Shipped by M. 
Barnes, Agt., on board Boat J. Cole, Capt. 
S. Brower.” To give effect to the dis- 
tinction insisted on ; to treat the Cole, not 
as aship, but in the language of the claim- 
ant’s counsel, as a mere “ store room,” — 
would be inconsistent with the nature of 
the contract, and at variance with its terms. 

As to the suggestion that the suit ought 
to have been against the towing vessel, it is 
difficult to believe that it could have been 
well considered. The suitis founded up- 
on a contract, and is brought to recover 
damages for its non-performance. But 
the owners of the tow-boat, as such, were 
not parties to this contract, and are not 
therefore responsible for its fulfillment.— 
They entered into no engagement to con- 
vey the flour in question to New York— 
but to tow the Cole, without reference to 
her cargo. This engagement they were 
bound to perform. But the contract hav- 
ing been made by them, not with the 
owners of the flour, but with the owner 
of the Cole, he alone would have been 
entitled to claim damages in case of their 
delinguency. Whether in that case he 
could have resorted to the admiralty for 
redress, is a question which it is unneces- 
sary to discuss. In point of fact, however, 
the contract was fulfilled by the exact per- 
formance of the stipulated service, and 
the damages claimed accrued afterwards, 
from causes wholly independent of the 
towing service. 

My judgment, therefore, is that the ad- 
miralty jurisdiction of the court extends 
to this case; and I have been led into a 
formal examination of the question, not 
because I have, at any time, entertained 
any serious doubt upon the subject, but 
rather out of respect to the opposite con- 
victions so confidently stated, and doubt- 
less no less sincerely entertained, by the 
distinguished and able counsel for the 
claimant; and for the purpose of more 
effectually correcting similar misappre- 
hensions should they be entertained by 
others, 





[MAINE DISTRICT.] 
IN BANKRUPTCY. 


Before the Hon. ASHER WARE, D. J. 


In the matter of St1.uMan Tuoorr.—ZJune 
12th, 1846. 


Assignees in Bankruptcy are chargeable with in- 
terest on all money which they may have re- 


ceived, if not paid into the registry within 
sixty days after they have Peres 


In this case objections were made by 
True, the only creditor who had proved a 
debt, to the allowance of some of the 
charges of the assignee for his personal 
services ; and he also asked in his peti- 
tion that the assignee might be charged 
with interest on the amount in his hands 
from the time that the money was receiv- 
ed until it was paid into the registry. — 
The case was submitted without argu- 
ment on the statement of the assignee. 


Ware, District Judge— 


The objections of the creditor to the 
charges of the assignee I feel no difficulty 
in overruling. It appears from his state- 
ment that he had considerable difficulty 
in disposing of the property. He obtain- 
ed an authority in the first instance to sell 
by auction. But having reason to believe 
that a combination was formed between 
the bankrupt and his neighborsto prevent 
competition at the sale for the purpose of 
allowing the property to go back to the 
bankrupt at a nominal price, he applied 
to the court and obtained authority to sell 
at private sale. Under this authority he 
sold the property, which was a small piece 
of land and all the assets of the bankrupt, 
fur 75 dollars, which was believed to be a 
fair price. The assignee appears to have 
acted with prudence and good judgment 
and for the best interest of the creditors, 
and his charges are moderate and not at 
all beyond what are allowed in such cases. 

He received the money in April 1844, 
and deposited it in Jannary 1846. By 
the 9th section of the bankrupt law, the 
assignee is required to pay into the regis- 
try all assets received in money within 
sixty days after they come into his hands. 
In this case the assignee retained it about 
a year and a half, after the law required 
him to deposit itin court. For this time 
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the creditor contends that he ought to pay 
interest. But the creditors can equitably 
demand interest only on the sum to be 
distributed after deducting the charges of 
administration. These amount to $42,45, 
leaving but $32,95 for distribution. The 
assignee makes no objection to being 
charged with interest, although he offers 
as an excuse for not depositing the mo- 
ney, the smallness of the sum, and his ex- 

ectation that more property might come 
into his hands, and that he delayed pay- 
ing the money over in order to make of 
so small asum but a single deposit. 

The principles on which courts of 
equity charge assignees in bankruptcy, 
executors and other trustees with inter- 
est on money collected and retained in 
their hands after it ought to be paid over 
or invested, are perhaps as well settled as 
any rules in equity jurisprudence. The 
general result of all the cases is stated by 
the Master of the Rolls in Roche v. Hart. 
11 Vesey, 52, to be that they are charged 
with interest on two grounds, either that 
they have made use of the money them- 
selves or neglected to invest it for the ben- 
efit of the estate. For a simple neglect to 
pay over or invest the money, when that is 
part of their duty, the practice of the 
court of Chancery in England is to charge 
them with interest at the rate of four per 
cent. But if they use the money in their 
own business, they are charged interest at 
five per cent. And if they mix the trust 
money with their own, as by depositing it 
to their own credit with a banker, they 
are presumed to use it in their trade or 
business. T'reves v. Townsend, 1 Brown, 
Ch. Rep. 384. Newton v. Bennett, 1 Ib. 
861. Where there has been gross negli- 
gence and the money has been kept by 
the trustee for a long time, the court in 
taking the account will direct annual or 
semi-annual rates to be made, carrying 
the interest into the principal and making 
compound interest. Raphael v. Borlim, 
11 Ves. 52, S. C. 13 Ves. 407. These 
rules have been adopted and steadily act- 
ed upon by the courts of this country.— 
The general principle on which the court 
acts is, that the trustee shall not be allow- 
ed to make a profit out of the trust pro- 
perty for his own benefit. If he uses the 
trust money in his own business oz trade 
ft is a breach of trust, and he is held to ac- 
count for all the profit he has made by the 





use of the money, but if in this misappro- 
priation of the trust fund to his own use 
there is a loss, it must be borne by himself, 
The rule of the court may appear to have 
something of rigor and severity in it. but 
it is firmly upheld in practice. All the 
profit as far as the trust fund can be fol- 
lowed shall go to the cestui que trust or 
equitable owner, but all the risk of loss ig 
imposed on the trustee as a penalty for 
the violation of his duty. 2 Story, Equi- 
ty, § 1277, 8. 1 John Ch., 620. Schriffe. 
lin, v. Stewart. 1 do. 508. Dunscomd 
vy. Dunscomb. The object of this strict- 
ness is to secure a faithful administration 
of the trust, by removing from the trustee 
all temptations to a departure from his 
duty, as well as to do justice to the cestui 
que trust. 

The rules adopted by courts of equity 
on this subject substantially agree with the 
decisions of the Roman law, from which 
they were perhaps borrowed. By that 
law a tutor was allowed six months to in- 
vest the money of his pupil or wards 
which he received at the time of his ap- 
pointment ; and if not invested in the pur- 
chase of land or loaned within that time, 
he was charged with interest for simple 
neglect. Dig.26, 7,15. But for money 
which he afterwards collected in the ad- 
ministration of the trust, he was allowed 
but two months. Dig. 26,7, 7, §11. Ifhe 
applied the money to his own use he was 
not charged merely with the customary 
interest of the place ex more regionis, but 
was held to pay gravissimas seu legitimas 
usuras, a higher rate of interest by way of 
penalty for a breach of trust, as a court 
of equity will charge a trustee with com- 
pound interest under the like circumstan- 
ces. Dig. 26,7, 7,§10. Voet. ad Pand. 
26, 7,9. Such a coincidence on a par- 
ticular subject between two highly culti- 
vated systems of jurisprudence, whether 
the decisions of one were borrowed from 
the other or the courts of both were led to 
the same conclusions by independent rea- 
soning, serves but to show that the doc- 
trines are founded in natural justice and 
is a wise policy. 

In the present case I am fully satisfied 
that the assignee acted with conscientious 
fidelity in administering on the estate, and 
made the most that he could out of it for 
the benefit of the creditors. The amount 
with which he is on any principle charge- 
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able is but a trifle, but the principle in- 
volved is important. The law requires 
the assignee to pay into the registry all 
money within two months after it is re- 
ceived, giving the same time to pay over 
money which a Roman tutor was allowed 
to reinvest money that he had collected. 
It does not add in default of paying with- 
in the time that he shall be charged with 
interest. But having fixed the time for 
paying or depositing the money, the law 
of Equity comes in and says that if not 
paid at the time the assignee shall be 
chargeable with interest, if he has not a 
reasonable excuse for not complying with 
the order of the statute. When the sum 
is small, or the assignee is prevented by 
the distance of his residence from the 
court, or other causes, from depositing mo- 
ney punctually, the rule is not so rigorous 
but that a reasonable indulgeace may be 
allowed as to the time. In the present 
case interest will be charged for one year 
and a half. 


Ex parte Storer. 


PAROL AGREEMENT FOR THE SALE OF 
LAND—STATUTE OF LIMITATIONS, 


A specific execution ofa parol contract for the sale 
of lands will be de-reed by a court of equity, 
when it has been vari.y performed. 

But in the sense of cguity, when a specific per- 
formance of such a contract is sought, those acts 
only are considered as part performance, which 
would operate as a fraud on parties unless the 
whole contract is executed. 

The payment of part of the price is not such an 
act. But admitting the purchaser to take pos- 
session under the contract, and to lease the land, 
or make improvements upon it, is in the sense of 
a court of equity a part performance. 

By the statute of limitations of Maine, in an action 
on a mutual and open account current, the right 
of action for the whole balance is deemed to 
have accrued at the time of the last item proved 
in the account. But if a party sleeps on a de- 
mand without entering it on his account, until the 

eriod of limitation is elapsed, he cannot extract 
it from the statute, by entering it afterwards on 
his account. 

Where a party has an unliquidated demand, the li- 
mitation begins to run from the time when the 
right of action accrues. 

But if the parties, after the right of action has ac- 
crued, come to a settlement, and determine the 
sum due by mutual agreement, the limitation be- 
gins to run from the time of such settlement. 


Tuts was the case of a proof of debt 





offered by Peter Storer, against the estate 
of Jonathan Tucker. The material facts 
are stated in the opinion of the court. 


Ware, D. J.—Storer offered proof of a 
debt against the estate, consisting of va- 
rious items of account and promissory 
notes. The commissioner admitted the 
proof on the account to the amount of 
$479 33, and rejected all the other claims, 
either as barred by the statute of limitations 
or inadmissable for other causes. The 
statute was admitted by the creditor to be a 
barto all except two items, and as to these, 
he has excepted to the decision of the 
commissioner, and asked the judgment of 
the court. 

1. The firstis for rent, or interest in the 
nature of rent, on a lot of land in the town 
of Saco, at the rate of $42 per annum, from 
November 26, 1827, to the time of the 
bankruptcy. 

The facts, either as admitted by the par- 
ties or proved, are these :—Some time be- 
fere the date mentioned, but how long 
does not appear, Tucker by a parol agree- 
ment, bargained with Storer for the pur- 
chase of this lot for $700. At the time of 
the agreement, Storer’s office was stand- 
ing on the lot, and it was agreed between 
the parties, that the building should re- 
main on the land until Tucker should give 
notice to have it removed, and in the 
meantime, the rent of the land should he 
an equivalent for the interest which would 
be due on the price. In this state the 
business remained until the time above- 
mentioned, when Tucker gave Storer no- 
tice to remuve his office, which he did; 
Tucker then intending to put up a 
building on the lot the following season, 
He however changed his purpose, and the 
lot remained vacant until 1835, when 
Tucker let the land to one Banks, at the 
rate of $60 a-year. Banks placed an old 
house upon it, and occupied it for the 
greater part ofa year, while he was building 
a new house and then left it. The lot has 
since remained vacant. Banks and Tucker 
having an open account, the rent remained 
unsettled until a short time previous to 
Tucker’s bankruptcy, when it was allowed 
to Tucker in the settlement, to the amount 
of $56. At first Tucker hesitated at re- 
ceiving the rent, urging, that the land was 
Storer’s, and thereupon Banks applied to 
Storer, who told him that the land belonged 
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to Tucker, and he finally settled with 
Tucker, and allowed the rent in the ac- 
count. No conveyance ofthe land and no 
agreement for the sale had been made in 
writing. By the original agreement, Tuck- 
er was to pay interest upon the agreed 
price from the time that he gave notice to 
Storer to remove his office. Storer’s claim, 
disallowed by the commissioner, is for in- 
terest on the price from that time, or if he 
in equity is to be considered as the owner 
of the land, for rent at the same rate. 

The true question, as it appears to me 
is, who under this parol agreement, partly 
performed, is in equity to be considered as 
the owner ofthe land? Ifthe agreement, 
followed by the acts in part performance 
is such anagreement as equity would deem 
to be sufficiently executed, then the equi- 
table title is in Tucker, if not, then it is in 
Storer. 

Are then the acts of part performance of 
such a character as in the consideration of 
acourt of equity will take the contract out 
of the statute requiring all agreements for 
the transfer of land to be in writing. In 
my opinion they are. The general prin- 
ciples by which courts of equity are gov- 
erned in decreeing a specific execution of 
a parol agreement for the sale of lands, on 
the ground that the agreement has been 
partly performed, are, First, that an act shall 
er at least may be deemed part perform- 
ance when it is clearly apparent that the 
act was done with a view to the agreement 
being fully carried into execution, and sole- 
ly with a view to that. Secondly, that an 
act will be deemed to be done in part per- 
formance when the act might operate as a 
fraud onthe party unless the agreement 
were fully performed. 2. Story’s Equity, 
§ 761-2. Such acts and such only are per- 
mitted by a court of equity to extract a 
parol contract from the statute. Upon 
these principles it is now well settled that 
a payment of part of the price is not a part 
performance, although the payment can be 
referred to no other cause than the parol 
agree nent for the purchase. Thisdoes not 
in the sense of a court of equity operate 
as a fraud on the trustee, though it may be 
a violation of good faith and may be the 
cause of a loss to the trustee if the other be- 
came insolvent. Still as he can have what 
the luw considers a complete indemnity 
by recovery of the money paid with the 
interest, equity does not hold it to be a 





fraud cognisable by a civil tribunal. But 
it is well settled, that when the pur- 
chaser is permitted to go into posses- 
sion under a parol contract, that is a part 
performance. 2 Story’s Equity §672.~ 
for if he enters and takes possession under 
the agreement, unless the agreement will 
protect him, he will be liable to an action 
of trespass. If the vendor in this case 
were allowed to treat the agreement asa 
nullity it would clearly operate as a snare 
and a fraud. To defeat the fraud of the 
vendor, equity will hold the contract 
connected with such acts of part perform. 
ance valid to give an equitable title to the 
land and will compel a conveyance. 

The case stated is precisely the present 
case. Tucker was allowed to go into pos- 
session of the land. For years he con- 
sidered himself asthe owner and more than 
eight years after the contract exercised acts 
of ownership by letting the land. He at 
this time certainly considered the contract 
valid in equity. Though he did on the 
eve of his bankruptcy hesitate about re- 
ceiving the rent at first, he afterwards re- 
ceived it, thus, asit appears to me, deliber- 
ately re-affirming the contract. The act 
of Storer also in removing his office it is 
not pretended can be referred to any other 
cause than the agreement for the sale. It 
appears to me, therefore, that it is a con- 
tract partly executed perhaps on both sides 
and that either party would have a right 
to claim in a court of equity a complete 
and specific execution of the entire con- 
tract, and if not on both sides, at least on 
the part of Tucker. 

If this bethe correct view of the case, 
the claim in the form in which it is presen- 
ted cannot be allowed. It results in this. 
Tucker in equity is to be considered 
asthe owner of the land, and Storer has 
a lien on the land for the purchase mo- 
ney with the interest from Nov. 27th 
1827, when he removed his office, till the 
time of the filing of Tucker’s petition 
in bankruptcy; and a right of prior 
payment out of the land in preference to 
the other creditors. The just and equi- 
table mode of settling the claim will be to 
have the land sold and the proceeds appli- 
ed to the payment of Storer’s debt and the 
excess over that sum will go into the estate, 
or if there is a deficiency, Storer will be 
allowed to prove in concurrence with the 
other creditors. Or as it seems probable, 
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that the land will not sell for enough to 
discharge the lien, it may be referred to a 
commissioner to ascertain the value and 
unless the parties can agree on the value, 
and on this report, the assignees will be or- 
dered to release the bankrupts right and 
the creditor be admitted to prove the res- 
idue of his debt. 

The second claim rejected by the com- 
missioner arose in this way. In 1821, Jas. 
Read and Co. recovered judgment against 
E. Tucker and Dyer, in which suit prop- 
erty had been attached on the original 
writ, which was re-delivered to the debtors 
on the accountable receipt of Storer to the 
officer. The defendants in that suit placed 
property in the hands of Jonathan Pucker 
the bankrupt to be held in trust for the se- 
curity of Storer, and the proceeds, when 
sold, to be applied to indemnify Storer 
against his receipt. Storer was called 
upon and was obliged to pay the execu- 
tion. The amount and the time when paid 
are not stated, but if the claim is allowed 
the execution is to be referred to ascertain 
both the amount and time of payment.— 
The payment is admitted to have been 
made between 1821 and 1825. 

There is no doubt that Jonathan Tuck- 
er after receiving the property was bound 
to hold and apply it to the discharge of the 
trust, and that Storer by a bill in equity 
might have enforced the execution of the 
trust, and compelled him, after the goods 
were converted into money, to pay over 
the amount of the execution ifso much had 
been received upon them. 2. Kent’sCom. 
307-4. ibid. 533. But as all these transac- 
tions took place as long agocertainlyas 1825 
and probably in 1821, it appearsto me that 
ifthe claim is put on the ground of atrust, 
that the remedy is barred by lapse of time. 
Equity as a general rule will not lend its 
aid to enforcestaledemands. But besides 
this general objection to the antiquity of 
the demand. which is a defence peculiar to 





equity, the demand is clearly barred by the 
statute of limitation. The statute dves not 
indeed in its terms apply to proceedings in 
equity and there are certain peculiar trusts 
to which the statute is held not to apply ; 
7. John Ch. Rep. 111. Kane v. Bloodgood. 
But in allcases of concurrent jurisdiction, 
where there is a remedy at law as well as 
in equity the statute is held to apply with 
the same force in equity as at law; and the 
court holds itself bound by the statute. 2 





Story’s Equity § 1520. 7 John Ch. Rep. 
90. Kane v. Bloodgood. 2Sch. & Lefroy 
607. Hovedenv. Lord Annesly. 4 Mason 
150. Robinson v. Flook. And in cases 
where the jurisdiction is exclusively in 
equity and there is no remedy at law, if a 
party has been guilty of such courses as 
would have barred his right if it had been 
a legal right, courts of equity hold the 
equitable right to all lost by the lapse of 
time, in analogy to the statute. 1. Sch: 
and Lefroy 418, 429. Bond v Hopkins — 
Whether this trust then was one that could 
or could not be enforced at law the result 
will be the same. In the first case the 
statute will be a direct bar, and in the se- 
cond it will be held a bar in analogy to 
the statute. 

But it is said that the claim may be al- 
lowed in the open and. running account 
between the parties, and that as the last 
item of charge in the account is within six 
years, this under the law of this state takes 
the whole account out of the statute. By 
that statute in an action on “an open and 
mutual account current,” the cause of ac- 
tion is deemed to have accrued at the time 
of the last item proved in the account. Of 
course as in the account there is one item 
within six years this will extract the whole 
account from the statute. 

In the first place it is to be observed 
that this is an unliquidated claim against 
Tucker. It is not for the amount paid on 
the execution, but a claim of indemnity on 
the trust-fund placed in his hands. The 
amount realized from that may be less than 
the execution, and to ascertain what the 
claim amounts to, an account must be ta- 
ken. This has never been done. Now 
until the amount is ascertained, it does not 
appear to me that it can properly be en- 
tered as an item in an open and running 
account. And this seems to be the view 
which the creditor himself took of the mat- 
ter, for though the account comes down to 
1836, this is no where entered on his books 
as an item of charge. Nowit may be ad- 
mitted that if this amount had been ascer- 
tained and entered on Storer’s books as a 
debit, the later items in the account would 
have taken this out of the statute. But 
certainly the current account can extract 
nothing from the operation of the statute, 
which does not appear in the account. It 
can only save such claims of more: than 
six years standing, as have been entered 
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by the party in his books in the regular 
and ordinary course of his business. 

But it is further contended by the credi- 
tor, that, as the demand is uncertain, the 
statute will not begin to run against it, un- 
til the amount is ascertained, and that when 
it is, and not before, it may be entered on 
the account as a debit. This ina certain 
sense is undoubtedly true. Where A has 
a claim against B of an uncertain amount, 
and they come to a settlement and deter- 
mine the amount by mutual consent, the 
limitation will not begin to run but from 
the time of settlement, though the claim 
and right of action may have originated 
some yearsbefore. But this is because the 
settlement and acknowledgement of the 
debt amounts to a new promise, and the 
debt in relation to the statute is consider- 
ed as having its commencement at that 
time. If Storer and Tucker had made 
such a settlement, even after six years 
had elapsed, this would never have taken 
the demand out of the statute for here 
would have been a new promise. It 
might then have been entered on his ac- 
count and escaped the limitation. But no 
such settlement and acknowledgement of 
debt has ever been made. 

This claim had its origin, it is admitted, 
as far back at least as 1825. Before that 
time Storer had paid the execution and 
Tucker had sold the property. At that 
time Storer could have enforced his right, 
by an action of account or of assumpsit at 
common law, or at least by a bill in equity, 
and the limitation began to run from the 
time thatthe right of actionaccrued. Now 
it will not be contended, where there is an 
open and mutual running account, that & 
party, who has slept on a demand for more 
than six years without entering it on his 
account, can save it from the statute by en- 
tering it on his current account after the 
period of limitation has completely elapsed. 
Such a construction of the statute would 
open a door to unlimited confusion and 
fraud. Besides it is clearly inadmissible 
on the plainest legal principles, because 
the statute bar is complete and perfect be- 
fore the entry,and such an entry on the 
books of the party cannot restore life to a 
claim already dead. 

I should have been well satisfied if I 
could have found my way on firm and safe 
grounds to another conclasion, for from 
the admissions of the parties as I under- 








stand them, especially connecting them 
with the unsettled account in Tucker's 
books with E. Tucker and Dyer there is 
reason to believe or suspect at least that 
there was a balance in favor of Tucker and 
Dyer which ought to have been applied to 
the indemnity of Storer. If therefore | 
could see any legal ground on which the 
claim could be supported, I would refer 
it back to the commissioner for further ex- 
planation. But in every view which I can 
take of the case on the facts that are undis- 
puted, it seems to me that the statute is a 
conclusive bar, and the court cannot bind 
and establish rules of law to meet the 
equity of particular cases. 





3n Chancery. 


Before the Honorable LEWIS H. SANDFORD, 
Assistant Vice Chancellor of the First Circuit. 


Hiram Wuaee ter vy. Wim S. Heer- 
MANS AND Nicuotas N. Harenrt. 


Same v. Same.—Poughkeepsie, July 29, 
1846. 


In a judgment creditors bill, to reach things in ac- 
tion, on the return of an execution unsatisfied, if 
the judgment were recovered in the courtof Com- 
mon Pleas, the bill must allege; either that the 
debtor resided at the time the execution issued, 
in the county in which the judgment was recov- 
vered ; or, that the judgment had been docketed 
and an execution issued in some other county 
where the defendant was residing ; or it must be 
shown that for some other cause, the remedy at 
law was exhausted by issuing an execution in the 
county where the judgment was recovered. 

An allegation in the bill that defendant resides in a 
place, has reference to the time of filing the bill, 
and not to the time of issuing execution. 


This was a creditor’s suit on a judgment 
recovered against both defendants in the 
court of Common Pleas of the county of 
Dutchess, to which county an execution 
against their property had been issued and 
returned unsatisfied. 

The only statement in the bill relative 
to the residence of the defendants, was 
that they reside in the county of Dutchess. 
The defendants demurred separately to the 
bill for want of equity. 


W. Wilkinson, for the complainant. 
J. Brush, for the defendant Heermans. 
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C. W. Swift. for the defendant Haight. 


Tue Assistant Vice CHaNnceLLor.— 
The allegation in the bill that the defend- 
ants pees 2 in the county of Dutchess, ap- 
plies to the time of filing the bill. It is not 
an allegation that they resided in that 
county when the execution was issued. 

The defendants insist, that the bill, by 
reason of this omission, fails to show that 
the complainant has exhausted his remedy 
at law: That it is not sufficient to set 
forth a judgmentin the Dutchess Common 
Pleas, and an execution to that county, un- 
less it appears that the defendants resided 
in Dutchess county ; orthat for some rea- 
son the issuing of an execution to the 
county where they did reside, would have 
been fruitless. 

On the other hand, the complainant re- 
lies on the case of Leggett v. Hopkins, 7 
Paige 149, where the Chancellor decided 
in 1838, that on a judgment in the New- 
York Superior Court, a creditor’s bill 
might be filed after the return of an exe- 
cution issued to the county of New-York 
unsatisfied, without regard to the place of 
the debtor’s residence. 

The ground of that decision was, that 
as no execution could be issued on such a 
judgment to any other county, the creditor 
iad done all he could to enforce his legal 
remedy. 

In Reed v. Wheaton, 7 Paige 663, the 
Chancellor held, that where the creditor’s 
bill was founded upon a judgment in the 
Supreme Court or a decree in Chancery, 
so that an execution on the same might 
issue to any county, the bill must show 
affirmatively, that the complainant has ex- 
hausted his remedy, by issuing an execu- 
tion to the county in which the debtor re- 
sided; or it must state some good legal 
excuse for issuing it elsewhere, as the non- 
residence of the debtor, or the like.— 
And The Merchants and Mechanic’s Bank 
v. Griffith, 10 Paige 519, is to the same 
effect. 

Since the act of 1840 went into opera- 
tion, the plaintiff on recovering a judg- 
ment in the Common Pleas, may issue an 
execution into any county in the state, on 
docketing in the clerk’s office of such 
county a transcript of his judgment. 

As a general proposition, a man’s per- 
sonal property is presutned to be at the 
place of his residence. Hence the ne- 





cessity of showing in these creditor’s 
suits, the return of an execution issued to 
the county where the defendant resided. 
The same principle which in the instance 
of judgments in the Supreme Court, or de- 
crees in Chancery, required that the execu- 
tion should go to the county of the defend- 
ant’s residence, is now applicable to judg- 
ments of the Common Pleas and Superior 
Court. There is no longer any obstacle 
in the way of sending executions on the 
latter, to any county in the state.* 

I think therefore that the bill in this case 
does not show the complainant’s remedy 
at law to have been exhausted, so as to 
entitle him to maintain his suit in this 
court. 

This view is sustained by the Chancel- 
Jor’s decision in Coe v. Whitlock, May 7. 
1844, 4 Barbour’s Decisions of Ch. 19.— 
He there held ina bill founded partly upon 
a judgment for $33, recovered before a 
justice, that itwas not sufficient to set forth 
the return of an execution issued by the 
justice, which goes against personal pro- 
petty only. That the bill ought to state 
the filing of a transcript of the judgment 
in the county clerk’s office and the issuing 
and return of an execution thereon. 

If the justice’s judgment had.been less 
than $25, then inasmuch as it could not 
be docketed against land, the authority of 
Leggett v. Hopkins would have applied, 
and the justice’s execution would have suf- 
ficed.t 

The docketing of a judgment in the 
Supreme Court, is not necessary except to 
create a priority of lien, and land may be 
sold on an execution out of that court, 
without such docketing. 

So ona judgment of the Common Pleas, 
an execution to the county in which it is 
recovered may be issued, and land sold 
upon the same without docketing the 





* Tf the act of 1840 had simply enacted, that an 
execution might be issued from the court of Com- 
mon Pleas to any county in the state, no one would 
have questioned the necessity of sending an execu- 
tion to the county where the defendants reside, in 
order to exhaust the remedy at law. The provi- 
sion that the judgment must be first docketed in a 
foreign county, before sending an execution there, 
imposes an additional formality, without affecting 
the principle involved. ; 

t'To the same effect in principle is the Chancel- 
lor’s judgment in Coney v. Cornelius, May 25th 
1846.—6 Barbour’s Decisions 22, and 4 N.Y. Legal 
Observer 258. 
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judgment. In each case the execution 
must of course direct the Sheriff to levy on 
real estate. 

On this point, the demurrers to the bill 
are well taken; butas the omission is evi- 
dently a mere slip in framing the bill, the 
complainant must have leave to amend on 
payment of costs, and without prejudice 
to his injunction. And the defendants 
costs when taxed, are to be set off against 
the complainant’s judgment which is ad- 
mitted to be due by the demurrers. The 
court may direct this in its discretion, al- 
though the costs are due to the defendants 
equally. 

Demurrers allowed, with costs. Leave 
to amend, &c. 





Jn the Eommon Pleas. 


[NEW-YORK. ] 





Before the Honorable M ULSHOEFFER, First 
Judge, and Associate Judges INGRAHAM and 
DALY. 


Decisions during July Term, 1846. 


In an action on a Marine Court judgment, 
it is not necessary for the plaintiff in his de- 
claration to aver facts, f roar jurisdic- 
tion over the parties to the judgment. 


Fisher v. Buylandth. 


The defendant must plead such defence. 
Idem. 


Nul tiel record is not a good plea in an 
action on such a judgment. 


Idem. 


In an action for freight, the consignee 
is not liable, if he assigns the bill of lading 
before the arrival of the vessel and does 
not receive the goods. In such case, the 
assignee who receives the goods is liable. 


Burton v. Strachan & Scott. 


Where a judgment is entered by order 
of the court as security merely, the plain- 
tiff must move for leave to issue execution 
before doing so, on notice to the other 
party. 

Dows vy. Parker. 





An ex parte order of a judge allowing 
an execution to be issued, where an attor- 
ney is employed for the other party is ir- 
regular. 


Idem. 


A party who improperly obtains an or- 
der from a judge ex parte, must pay costs 
on a motion to vacate. 


Idem. 





ONTARIO, 
Busu vy. Hewett. 


An admission of a party as to the law is not evi- 
dence, which a justice is bound to receive on a 
trial of facts. 

A justice of the peace may renew an execution at 
any time during his continuance in office. It is 
not necessary that such renewal should be made 
within two years, the time limited for the issue 
of an original execution. 

Where an execution is renewed, upon which there 
are at the time of renewal endorsements of par- 
tial payment, a renewal signed by the justice 
must be taken in connection with such endorse- 
ment, and in such a case, held that the renewal 
was a substantial compliance with the statutes 
r gee the renewal, shall be for the balance 

ue. 

When a judgment is rendered on a trial in a jus- 
tice’s court in favor of the defendant, he is en- 
titled toa judgment for the costs. 


Tuts is an action, guare clausum freget et 
de bonis asputatis. The plaintiff’s declara- 
tion contained an account to wit, for en- 
tering the plaintiff's close, and carrying 
away one waggon. The defendant plead 
the general issue, and a justification of the 
taking under an execution against the 
plaintiff, the defendant then acting as a 
constable. 

On the trial in the court below, the 
plaintiff proved that the wagon was taken 
from his premises by the defendant in er- 
ror, and the value of the property. The 
defendant then offered in evidence, an ex- 
ecution issued by one Johnson, a justice 
of the peace, against plaintiff, for $11 05, 
in favor of one Hayward, which was ad- 
mitted to have been issued by the justice. 
Its admission in evidence was objected to, 
on the ground, that it was first issued on 
2nd May, 1842. Renewed, 2nd May, 
1844. Renewed again, 21st August, 1844, 
and again, September, 24th, 1844, and 
again, August, 18th, 1845. There was at- 
tached to the execution, a paper, with an 
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endorsement as follows, viz. :—‘* Received 
oa the attached execution, $2 50, April 
23d, 1815.” Also,—* By virtue of the 
attached execution, I have levied and taken 
into my custody, one iron ex buggy wag- 
gon, unfinished, August 22nd, 1845. 
Wm. P. Hewett.” Also,— Received on 
the attached execution, my damages in 
full, September 25th, 1845. 5S. W. Greg- 
ory.” The last renewal by the justice, 
wes subsequent to the endorsement of 
$2 50, and was as follows :—*‘ The within 
execution renewed, August, 18th, 1845, 
B. Johnson, J. P.” The signature of 
Johnson and of the persons making the 
endorsement were duly proved. The plain- 
tiff offered to prove, that the defendant had 
admitted that the execution was invalid, 
which offer was overruled by the justice. 
Judgment was rendered for costs against 
the plaintiff below, who sued out a 
certiorari. 


E. G. Latham, for plaintiff in error. 
Walter Hubbell, for defendant in error. 


E. Frren Sra, First Judge.—In the 
view which we take of this case it is only 
necessary that we should notice four 
points raised by the plaintiff in error— 

1st—lIt is said the justice erred in rejec- 
tion of the admissions of the defendant 
that the execution was invalid. The offer 
was not to prove that the defendant ad- 
mitted the existence of facts which would 
render the process void but, admissions 
of the law, or in other words an admission 
of what the defendant understood to be 
the law in this respect. The answer to 
the point is, that in such cases, facts, and 
not the law applicable to the case, are 
properly the subject matter of evidence, 
and the justice very properly rejected 
this admission of the law as understood by 
the defendant. Facts admitted are al- 
ways competent evidence against the par- 
ty making such admissions. The law ap- 
plicable to such facts when established, is 
to be applied by the court, according as 
the law is, and not according to the par- 
ties understanding of it, unless that un- 
derstanding coincides with the law.— 
Hence the parties understanding of the 
law was wholly irrelevant to the issue of 
fact before the justice. 

It is alleged as another ground of error 





that the justice improperly admitted in 
evidence the execution under which the 
defendant justified. 

1st—Because the justice under the stat- 
ute had no authority to renew the execu- 
tion after the expiration of two years from 
the rendition of the judgment. 

2nd—That the process was void, as the 
renewal was for the full amount of the 
execution and not for the sum actually 
due. These objections present two 
points in this cause and will be consider- 
ed in the order presented. 

The first of these objections involve the 
construction of the statute-which provides: 
“If any executiun be not satisfied, it may 
from time to time be renewed by the jus- 
tice issuing the same, by an endorsement 
thereon, to that effect, signed by him, and 
dated when the sameshall be made. 
2d. R. 8. 2d. ed. 180, §142. And also 
the section of the statute which provides, 
that executions may be issued at any time 
within two years from the rendition of the 
judgment. 2 R.S.2d ed. 180, §143. 

The language of renewals, is, “from 
time to time.” We cannot from this lan- 
guage, perceive why such execution may 
not be thus renewed, at any time while the 
justice remains in office. An original ex- 
ecution must be issued within the two 
years. The statute has also provided, if 
that shall be returned unsatisfied, in 
whole, or in part, a further execution 
may issue. The legislature seem to have 
adopted the principle which prevails in 
reference to executions arising out of 
courts of record. In the latter case, an 
execution may issue within two years af- 
ter filing the record. If the execution is 
not issued within that time, the plaintiff is 
driven to a scire facias. 2d R.S8. 363, 
§1, 576 §81. Jf however an execution be 
actually issued within the two years, a 
new execution may be issued at any time 
afterwards, without a scire facias, upon 
entering the previous execution upon the 
roll. 

5 Cow. R. 446, 8J. R. 106,9 J. R.391. 
2d Sergt. Teaule 142.1 Cow. R. 36. 

The reason upon which the statute of 
limitation of two years is founded is, that if 
an execution has not been issued within 
that time, the presumption of law is, that 
the plaintiff has had satisfaction, and re- 
leased his execution, and hence a scire 
facias is necessary to enable the defendant 
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to show such matter in bar. But when an 
execution is issued within that time, no 
such presumption arises, nay more, it is 
repelled by the facts stated in the return. 

In analogy to the rule above stated, the 
legislature have provided in reference to 
justices’ judgments, that an original ex- 
ecution must issue within two years, or 
the party is driven toa new action upon 
the judgment, or to scire facias, provided 
a transcript is filed under the statute.—~ 
But when an original execution is issued 
within two years, then provision is made 
for two cases. The one where an execu- 
tion has been issued and actually returned 
unsatisfied, in whole, or in part. The 
other where the process still remains in the 
hands of the officers unexecuted, in whole 
or in part. In the former case a further 
execution may issue. _In the latter case, 
the old execution may be renewed. In 
neither of these two cases is there any 
good reason why the statute of limitations 
should be applied, forin either case, the 
presumption upon which the statute is 
founded is repelled. The language from 
“time to time” does not impart any such 
limitation. But it is urged that a renewal 
is a mew issue and therefore must be done 
within the two years. Such is not our un- 
derstanding of this provision. The re- 
newal is a mere revival of an old execu- 
tion, giving it a renewal vitality during 
the time its existence is perpetuated from 
the date as the renewal. It is not a new 
execution, but an old one, renewed, rein- 
stated into life and vigor. It has always 
been so regarded. In Barleydt v. Volt, 12 
Wend. R. 346, Nelson Ch. J. says, ‘ The 
Revised Statutes provides that an execu- 
tion not satisfied may from time to time 
be renewed ; without this provision, a new 
execution must issue.” He evidently did 
not regard this as a new execution. So too 
in Preston v. Leavitt, 6 Wend R. 664.— 
The same distinction is recognised by 
Sutherland, Justice, who says “‘ the renew- 
al does not per se constitute a new execu- 
tion. It is what the statute calls it, a re- 
newal of an original execution. The jus- 
tification if it were pleaded, would be un- 
der the original execution, and the en- 
dorsement, or renewal, would be stated 
merely to show that it had been revived, 
or its legal existence prolonged.” 

We are of the opinion therefore, that a 
justice may renew an execution, after the 


| expiration of two years, and that this ob- 
| jection is not well taken. 

The next objection is, that the execu- 
tion was renewed for the whole amount, 
when it should have been forthe sum ac- 
tually due. The statute under which 
this objection arises, provides—“ If any 
part of such execution has been satisfied, 
the endorsement for the renewal shall ex- 
_press the sum due on the execution. 2d 
R.S., 2nd ed., p. 180, §142. The objec- 
tion in this case grows out of the fact ofa 
yartial payment of $2 50 on the execution. 

here was attached to the execution a re- 
ceipt as follows :—“ Received on the at- 
tached execution, two dollars and fifty 
cents, April 23d, 1845.” In the absence 
of all proof to the contrary, the presump- 
tion is, that the endorsement was made, 
and attached at the time it bears date, and 
that it was presented to the justice with 
the execution, at the time of the renewal. 
The endorsement must therefore be 
taken in connection with the renewa]— 
Both taken together, in effect, render the 
renewal one for the balance remaining 
due; as much so, as if the justice had gone 
into an actual computation of the 
amount, and stated the balance specifi- 
cally, as the two in connection afforded to 
the officer the means of ascertaining the 
true sum due on the execution ; and the 
maxim applies “ Id certum est, quod cer- 
tum reddi potest.” The paper attached to 
the execution on which the endorsement 
was made, is all the evidence in the cause 
of a partial payment. Hence unless we 
presume it was attached at the time it 
bears date, and at the time of the renewal 
presented with the execution to the jus- 
tice, there was no evidence before the jus 
tice of such partial payment, and the re- 
newal for the whole sum was proper.— 
But we place our decision onthe ground, 
that the endorsement of the renewal, and 
the receipt of part payment, must be taken 
together, and when so taken, it is in legal 
effect a renewal for the actual balance 
due, sufficient at least to protect the offi- 
cer. There is no pretence in this case, 
that any attempt has been made to col- 
lect any greater sums than was actually 
due after deducting the payment. The 
object of the statute was to guard the 
debtor against a double payment. This 
object has been fully attained under this 








renewal. The justice had jurisdiction 
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over the subject matter, the process on its 
face, independent of the endorsement was 
regular, so too if the endorsement is to be 
taken with the renewal, that is sufficient 
to justify the officer in the execntion of the 
process, where, as in this case, he does not 
attempt to enforce the process to a sum 
exceeding the actural amount due. In 
Ostrander v. Walter, 2d Hill 329, chief 
justice Bronson intimates it as his opinion, 
that this provision should be regarded as 
only directory to the justice, and that his 
omission to comply with it altogether, 
would not render the creditor a wrong- 
doer, and subject him to an action, where 
no attempt is made to collect more than 
the balance due. We are strongly in- 
clined to the same opinion, and the officer 
is equally protected in such a case. That 
case seems to be in principle decisive of 
the case at bar on this point. 

The next and only remaining point 
made by the plaintiff in error, is that the 
justice poe in rendering judgment 
against the plaintiff below in favor of the 
defendant below for costs. The statute 
itself seems to be decisive against the 
plaintiff in error on this point. It pro- 
vides “‘ judgment for the defendant with 
costs shall be rendered, wherever a trial 
has been had, and if it be found by the 
verdict of a judge or by the decision of 
the justice, that the plaintiff had no cause 
of action against the defendant.” 


The judgment of the justice is affirmed 
with costs. 





Barnes v. ANDERSON, 


ARTICLES EXEMPT FROM DISTRESS FOR 
RENT AND SALE UNDER EXECUTION, 


Tuts was an action of trespass for a 
horse. The defendant justified under 
judgments and executions against the 
plaintiff. On the trial, the plaintiff proved 
that the property was taken under two 
executions, issued on two judgments, 
recovered in a justice’s court in favor of 
the defendant, against the plaintiff, and 
the same sold under said executions by a 
constable. It also was proved, that one 
of the executions was issued upon a judg- 
ment recovered for the purchase money 
of articles which might be claimed as 
exempt from execution under the first sec- 


tion of the act entitled “an act to extend 
the exemption of household furniture and 
working tools from distress for rent, and 
sale under execution.” Sess. Laws 1842, 
page 193. The debt was contracted since 
the passage of that act. The plaintiffthen 
offered to show his pecuniary circum- 
stances; that he was a householder, and 
that the horse was a part of his team, and 
necessary for him as such. The court re- 
fused to admit this evidence. 


George R. Parburt for plaintiff, 
E. G. Lapham for defendant.. 


E. Firecu Smrru, First Judge, charged 
the jury ; that under the former statutes 
of the state, prior to the act of 1842, cer- 
tain articles were exempt from levy and 
sale under an execution, irrespective of 
the nature of the demand upon which a 
judgment was recovered ; but that under 
the revised statutes, a horse was not ex- 
empt from levy and sale under execution; 
that by the act of 1842, it was provided, 
in addition to the articles now exempt by 
law from distress for rent, or levy oe | sale 
under execution, there shall be exempt 
from such distress and levy, and sale, ne- 
cessary household furniture, and working 
tools and team, owned by any person be- 
ing a householder, or having a family for 
which he provides, to the value of not ex- 
ceeding one hundred and fifty dollars ; 
provided that such exemption shall not ex- 
tend to any execution issued on a demand 
for the purchase moncy of such furniture, or 
tools or team, or articles now enumerated 
by law ; but that a debtor could not claim 
the benefit of the extended exemption as 
against an execution, issued upon a judg- 
ment which was recovered for the pur- 
chase money of any article, which was 
exempt from levy and sale under the re- 
vised statutes, or of any article which was 
enumerated in the proviso of the first sec- 
tion of the act of 1842. It was not ne- 
cessary that the judgment upon which an 
execution was issued, should be for the 
purchase money of the identical article le- 
vied upon, and which is claimed as ex- 
empt; provided such exemption can only 
be claimed under the extended exemption 
of the act of 1842. A horse is subject to 
levy and sale, under an execution issued 
on a judgment recovered for the purchage 





money of any article exempt from execu- 
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tion under the revised statutes, or for the 
purchase money of any furniture, or tools 
or team, enumerated in the proviso of the 
first section of the act of 1842. But that 
articles which were exempt from execu- 
tion under the revised statutes, were still 
exempt from levy and sale under an exe- 
cution issued upon a judgment recovered 
for the purchase money of such article.— 
For instance, a cow, or any other article 
exempt from execution under the revised 
statutes, was still exempt from levy and 
sale under an execution issued upon a 
judgment recovered for the purchase mo- 
ney of such cow ; or for the purchase mo- 
ney of any other article exempt under the 
revised statutes, or exempt under the act 
of 1842. That onthe one hand, the legis- 
lature did not intend, by the act of 1842, 
to restrict the former exemption under the 
revised statutes. It did not intend that an 
article absolutely exempt under the re- 
vised statutes, should be, under the act of 
1842, liable to executions issued upon a 
judgment recovered for the purchase mo- 
ney of that article; for such a construc- 
tion would in effect make the act of 1842 
a restricted instead of an extended exemp- 
tion. On the other hand, the legislature 
did not intend that the debtor should have 
the benefit of the extended exemption, so 
long as he owed a debt for the purchase 
money of articles which were exempt un- 
der the revised statutes, or for the pur- 
chase money of any one of the articles 
enumerated in the proviso of the act of 
1842, as against any execution issued up- 
on a judgment recovered for the purchase 
money of any article exempt from execu- 
tion either by the former law or by the 
act of 1842. That the proof in this cause 
was, that one of the executions under 
which the levy and sale was made, was 
issued upon a judgment for the purchase 
money of an article which might be 
claimed as exempt under the act of 1842. 
Such being the fact, the defendant was 
entitled to a verdict. 
Verdict for defendant. 


EVIDENCE OF MEDICAL MEN. 
Tue following may serve to show with 
what caution the evidence of professional 
men should sometimes be received. 
A young woman was tried on a charge 
of murder of an infant by administering 
vitriol to it. The prisoner’s defence rest- 











ed mainly on this question; Whether sul- 
phurie acid, sugar, and water mixed to- 
gether in certain proportions, would, in 
point of color, produce, a few minutes af- 
terwards, a similar, or somewhat similar 
appearance, toa mixture of anniseed su- 
gar, and water mixed in the same propor- 
tions. The effect of the evidence gene- 
rally was such, that upon the solution of 
this question depended the conclusion of 
guilty or not. 

If the same result as to appearance fol- 
lowed upon the mixing of both sets of in- 
gredients, it established the prisoner’s in- 
nocence. Ifa palpably different color 
and appearance was the result, it went far 
towards establishing the presumption of 
her guilt, 

The question was put to a surgeon of 
extensive general practice, and his answer 
was, that the two mixtures would pro- 
duce similar or nearly similar appearan- 
ces. After he had given his evidence, 
and whilst the trial was proceeding, a 
doubt arising in his mind, he left the court, 
and, with an eminent chemist, also a wit- 
ness at the trial, made the experiment.— 
They returned into court, and the surgeon 
requested the judge to allow him to cor- 
rect his testimony, stating that he found 
upon trial, that the two mixtures produc- 
ed very different appearances, and he 
held up in court two wine glasses,. one of 
yellow color, the other with the sulphuric 
acid mixture, which was perfectly black. 
The counsel for the prisoner inquired in 
what order the witness had mixed the in- 
gredients producing the black appear- 
ance, and, finding that it had been done 
in the following order, viz: the sulphuric 
acid first, then the sugar, and then the 
water, he required that the experiment 
should be repeated in court, putting first 
the sulphuric acid, then the water, and 
then the sugar. The result of this order 
of mixing was, that the compound solution 
was of a yellow color, and as nearly as 
possible resembled the mixture of anni- 
seed sugar and water. The young wo- 
man was acquitted. 

But for this information, suggested by 
the prisoner’s counsel, an innocent life 
might have been sacrificed to an error in 
a chemical experiment, resting upon a 
cause so trifling as to elude the observa- 
tion of men of undoubted professional 
skill and knowledge. 
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ENGLISH CASES. 
In Chancery. 








Before the Right Honorable the Lord Chancellor 
LYNDHURST. 


Srrance v. Brennan—ZJuly 30¢h, 1846. 


SPECIFIC PERFORMANCE,—AGREEMENT BE- 
TWEEN ATTORNEY AND CLIENT——CHAM- 
PERTY AND MAINTENANCE, 


The plaintiff (an attorney) entered into an agree- 
ment in writing with his client, (the defendant, ) 
who claimed to be entitled to a fund in court, 
by which agreement, in consideration of the 
plaintiff obtaining sureties to join in certain ad- 
ministration bonds, and in order to indemnify 
these sureties, the defendant agreed to allow 
the plaintiff to retain for six years a specified 
portion of the fund to be recovered; and, fur- 
ther, as a bonus or consideration for expenses 
incurred by, and the professional labour of, the 
plaintiff, to pay to him 101. per cent on the sum 
recovered, exclusive of law charges. To a bill, 
filed by the plaintiff for the specific performance 
of this agreement, the defendant filed a general 
demurrer, and the Lord Chancellor (affirming 
the decision of the Vice Chancellor of England) 
allowed the demurrer. 


Tuts was an appeal from the decision 
of the Vice Chancellor of England, allow- 
ing a general demurrer to the plaintiff's bill. 
The facts of the case were shortly as fol- 
lows :—The defendant, Margaret Bren- 
nan, as one of the next of kin of Edmond 
Brennan, was interested in the residuary 
personal estate of Honor Butler and Ma- 
ry Baker, part of which consisted of a 
sum of 20001. bank 31. per cent annuities, 
standing in the names of the accountant- 
general, under a decree of the court of 
chancery, dated 13th November, 1807, in 
asuit instituted for the administration of 
the estate of Thomas Gaul. For the pur- 
pose of completing her title to this fund, 
it was necessary that the defendant should 
take out certain letters of administration, 
and having applied to the plaintiff, who 
was an attorney and solicitor in Ireland, 
but not in England, for that purpose, he 
engaged to conduct the business for her, 
and accordingly employed a solicitor in 
England, and procured Joseph Michael 
Rivers (a co-plaintiff in the present suit) 
to join with him in three several bonds to 
the prerogative court, as sureties for the 





defendant. In November, 1845, the re- 
quisite letters of administration were 
granted to the defendant, but previously, 
viz: in October, 1845, an agreement in 
writing was entered into, between the de- 
fendant of the one part, and the plaintiffs 
of the other part, which after reciting that 
it had become necessary for the said Mar- 
garet Brennan to find sureties to enter in- 
to bonds on her behalf to the amount of 
18,0001., and that she, being unable to find 
or procure the same, had requested 
Thomas Fitzgerald Strange to find and 
procure them for her, proceeded as fol- 
lows :—* And in order to protect the said 
sureties from any loss or damage they 
may sustain by reason of the said bonds, 
and from their having signed the same, 
she, the said Margaret Brennan, hath con- 
sented and agreed to permit the said 
Thomas Fitzgerald Strange and Joseph 
Michael Rivers to retain and keep of the 
said funds, should the same happen to 
be recovered, and for the space of six 
years, asum sufficient to bear harmless 
and keep indemnified the said sureties 
from an action at law or other responsi- 
bilities which they may incur as afore- 
said, the said sum to be so retained by the 
said Thomas Fitzgerald Strange, Joseph 
Michael Rivers and Margaret Brennan, as 
trustees for the said Margaret Brennan, 
and whomsoever person the same may be 
fairly and legally applicableto; and in- 
asmuch as the said Thomas Fitzgerald 
Strange has incurred much expense and 
professional labor in the management of 
the said administrations, and has been 
obliged to advance and lay out, on behalf 
of the said Margaret Brennan, ali the mo- 
nies requisite for the same, the said Mar- 
garet Brennan has undertaken and agreed 
to pay to the said Thomas Fitzgerald 
Strange, as a bonus or consideration, and 
exclusive of the law costs, thesum of 
101. per cent of such sum orsums of mo- 
ney as may actually be recovered and re- 
alised out of the said fund as aforesaid; 
and she further agrees and undertakes, 
for herself, her executors, administrators, 
and assigns, and all persons claiming or 
deriving under them, to carry out this 
agreement in perfect good faith, and to 
do all act or acts that may be necessary 
for carrying the same into effect. Subse- 
quently to the agreement, the plaintiff 
(Strange) procured the bank annuities to 
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be transferred into the name of the de- 
fendant, and applied the accrued divi- 
dends in paying the proctor’s and London 
solicitor’s bills. In April, 1846, the de- 
fendant took steps to sell out the stock ; 
and, on 20th April,1846, the plaintiffs filed 
abill stating the facts, and praying that the 
agreement might be declared to be valid 
and binding, and might be specifically per- 
formed; and that the sum of 20001. bank 
31. per cent annuities, or a competent part 
thereof, might be secured for the purpose 
of indemnifying the plaintiffs against the 
risk incurred by them as sureties, and that 
if the court should not be of opinion that 
the plaintiff, Thomas Fitzgerald Strange, 
was entitled to the commission or per cent- 
age of 101. per cent, then that he might be 
declared to have a lien on the bank an- 
nuities for the payment of his costs, char- 
ges, and expences, and of a suitable re- 
numeration for his trouble; or that the 
said defendant might be restrained by in- 
junction from selling and transfering the 
said sum of 2000]. bank 31. per cent, an- 
nuities, or any part thereof; and that the 
governor and company of the bank of 
England might be restrained from permit- 
ting such sale or transfer; and for fur- 
therrelief. To this bill the defendant 
filed a general demurrer, which was al- 
lowed by the Vice Chancellor of Eng- 
land, 14th July, 1846. From this decis- 
ion the plaintiff appealed to the Lord 
Chancellor. 


J. Parker and R. W. Kennison, for the 
plaintiff, contended, that the agreement for 
indemnity was unobjectionable ; that, as 
to the agreement for remuneration, the 
question to be determined was, whether 
it was vicious in principle or unreasona- 
ble in amount; that this was not a case 
of champerty, as the fund was not in actu- 
al litigation. {Lord Chancellor. Is it not 
exactchamperty. It is to divide the pro- 
duce of asuit.] That, in fact, it was only 
an ordinary case of taking commission ; 
that it could not be held to be mainte- 
nance, lord Coke’s definition of which is, 
“a taking in hand, bearing up or uphold- 
ing of quarrels and suits, to the distur- 
bance or hindrance of common right.” — 
(Co. Litt. 368, B.) That, with respect 
to the plaintiff’s lien, his right te such 
lien would not be effected by the charac- 
ter of the rest of the agreement, for where 





there are two parts in an agreement, one 
of which is bad, it is clear that the other, 
being good and independent of it, may be 
carried into execution. [Lord Chancel- 
lor—The question is, can you support 
the agreement? You have no case, ex- 
cepton the agreement, for lien or any 
thing else. If this agreement had not 
been made, what lien could the attorney 
have claimed? The only allegation is, 
that the client is interested in a fund in 
court, and there is an amount due for costs 
generally, not forcosts in the suit, by 
which that fund was realised.] 


Romilly and J. L. Bird appeared for 
the defendant, but were not heard. 


Lorp Cuancettor.—Here the lady 
was an administratrix, and, ‘in order to 
obtain letters of administration, there were 
certain bonds necessary to be entered 
into, which are not usually considered 
very formidable instruments. The attor- 
ney agrees that he will procure sureties 
to enter into these bonds, and the agree- 
ment states that the bonds are to be for 
18,000]., and that the defendant has re- 
quested him to procure sureties for her, 
and, in order to protect these sureties from 
any loss or damage they may sustain by 
reason of the said bonds, the defendant 
agrees that the plaintiff shall retain of the 
funds which may be recovered, for six 
years, a sum sufficient to keep the sure- 
ties indemnified ; the said sum to be re- 
tained by the plaintiff and the defendant, 
as trustees forthe defendant. Here, then, 
is a device, under the pretence of indem- 
nifying the sureties, by which the attor- 
ney is enabled to keep this fund for six 
years. And yet it has been argued that this 
is so free from objection, that though the 
other part of the agreement may be ille- 
gal, yet that is good. After providing 
thus far,—for the matter does not rest 
here,—the agreement proceeds :—“ Inas- 
much as the said Thomas Fitzgerald 
Strange has incurred much expense and 
professional labor in the management of 
the administrations, and has been obliged 
to advance and lay out in behalf of the 
said Margaret Brennan all the monies re- 
quisite for the same, the said Margaret 
Brennan has undertaken and agreed to 
pay the said Thomas Fitzgerald Strange, 
as a bonus or consideration, and exclusive 
of the law costs, the sum of 10]. per cent 








ae 


or 8 


—= ao ~~ oo = ee 





THE NEW-YORK LEGAL OBSERVER. 391 








In the Queen’s Bench.—Griffiths v. Lewis. 





on such sum or sums of money as may ac- 
tually be recovered and realised out of the 
said fund. And she further agrees and 
undertakes to carry out this agreement in 
perfect good faith, and to do all acts ne- 
cessary for carrying the same into effect.” 
Here, then, the defendant is to have her 
property tied up for six years, and then to 
pay 101. per cent. in addition to law costs. 
This is not such an agreement as should 
have been entered into. I cannot think 
that the Vice Chancellor hesitated very 
long as to allowing the demurrer. The 
decision must be affirmed, with costs. 


3n the Queen's Bench. 


Before the Right Honorable THOMAS LORD 
DENMAN, Chief Justice, of the Queen’s Bench 
and the rest of the Judges. 








Grirritus v. Lewts.—27th April, 1846. 


First count of declaration in case fur slander aver- 
red, that plaintiff was a butcher, and carried on 
that trade, and the defendant, intending to cause 
it to be believed that plaintiff was guilty, in her 
said trade, of fraudulently using two weights to 
a steelyard by her used in her said trade, and of 
cheating in her said trade &c., in a certain dis- 
course of and concerning plaintiff in her trade, 
and of and concerning M. G., her son and ser- 
vant, and of her using false weights in that trade, 
spoke the words following:—‘ M. G. uses two 
balls to his mother’s steelyard”, thereb} meaning 
that plaintiff, by M. G., her son and servant, used 
false weights in her said trade, and cheated and 
defrauded in it. 

Second count, upon another discourse another day. 
containing appropriate averments, and an intro- 
ductory colloquium, stated, that, “in answer to 
a question put by plaintiff to defendant, whether 
defendant had told to one J. G. that plaintiff's 
son used two balls to her (plaintiff’s) steelyard,” 
defendant spoke these words, “[ did, I will 
swear it; you, Mrs. G., have used it for years ;” 
the words were applied with proper inuendos, 
to plaintiff, and to the use of false weights in the 
way of her trade. After verdict for plaintiff,— 
Held, in arrest of judgment, first, that the words 
in the first count, being susceptible of an inju- 
rious as well as a harmless meaning, the inuendo 
did not exceed its proper office in pointing to 
the former. 

Secondly, that, the words in the second count be- 
ing stated to have been spoken in the same dis- 
course, it was sufficient that some of them were 
actionable, though entire damages were given. 


Case for Slander. Declaration states, 
that wheras the plaintiff now is a good, 
true, honest, just, and faithful subject, &c., 
and, until, &c., was always reputed, &c., 
to be a person of good name, fame and 





credit ; and whereas the plaintiff, before, 
&c., was, and from thence hitherto hath 
been and is a butcher, and the trade and 
business of a butcher hath, for and dur- 
ing all that time, used, exercised, and 
carried on, and still doth use, exercise, 
and carry on; and, in the way of her 
aforesaid trade and business, she the 
said plaintiff hath always behaved and 
conducted herself with great propriety 
and honesty, and hath not ever been 
guilty, nor, until the time of speaking 
and publishing the said several words, 
been suspected to have been guilty, in 
her said trade and business, of fraudu- 
lently using two weights to a steelyard 
by her used in her said trade and _ busi- 
ness, or of any frand or cheating in her 
said trade and business, using any fraudu- 
lent or improper weight or weights in her 
said trade xt business, or of any fraud or 
cheating in her said trade and business, 
by means of which said several premises, 
&c.; yet the defendant, contriving, and 
wickedly and maliciously intending to in- . 
jure the plaintiff, &c., and to cause it to be 
suspected and believed by those neigh- 
bors and subjects that she the said plain- 
tiff had been and was guilty of, in her 
said trade and business, fraudulently usin 
two weights to a steelyard by her cone 
in her said trade and business, and of 
using improper and fraudulent weights in 
her said trade and business, and of 
fraud and cheating in her said trade and 
business, and thereby to injure the plain- 
tiffin her aforesaid trade and business, 
heretofore, to wit, on the 9th November, 
1844, in a certain discourse which the de- 
fendant then had, in the presence and 
hearing of divers good and worthy sub- 
jects of this realm, of and concerning the 
plaintiff in her aforesaid trade and busi- 
ness; and of and concerning one Matthew 
Griffiths, then being a son of the plaintiff, 
and then also being a servant of the plain- 
tiffin her said trade and business; and of 
and concerning the said Matthew Griffiths, 
as such servant as aforesaid; and of and 
concerning the plaintiff having as suppos- 
ed by the defendant, by the said Matthew 
Griffiths, as her agent and servant in that 
behalf, used improper and fraudulent 
weights in her the plaintiff’s said trade 
and business ; and defrauded and cheated 
in her said trade and business; and of 
and concerning the plaintiff being, as sup- 
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osed by the defendant, guilty of defraud- 
Ing and cheating in her said trade and 
business, and if and concerning the 
plaintiff having, as supposed by the de- 
fendant, in her said trade and business, 
by the said Matthew Griffiths, as her 
agent and servant in that behalf frau- 
dulently used two weights to a steelyard 
by her used in her said trade and busi- 
ness, he the defendant then, in the presence 
and hearing of the last mentioned sub- 
jects, falsely and maliciously spoke and 
published, of and concerning the plaintiff. 
in her aforesaid trade and business; and 
of and concerning the said Matthew Grif- 
fiths as and then being such servant as 
aforesaid; and of and concerning the 
plaintiff having, as supposed by the de- 
fendant, by the said Matthew Griffiths, as 
her agent and servant in that behalf, used 
improper and fraudulent weights in her 
the plaintiff's said trade and business, and 
defrauded and cheated in her said trade 
and business; and of and concerning the 
plaintiff being, as supposed by the defen- 
dant guilty of defrauding and cheating in 
her said trade and business ; and of and 
concerning the plaintiff having, as sup- 
posed by the defendant, in her said trade 
and business, by the said Matthew Grif- 
fiths, as her agent and servant in that be- 
half, frandulently used two weights to a 
steelyard by her used in her said trade 
and business, these false, scandalous, ma- 
licious, and defamatory words following, 
that is to say, ‘‘ Matthew Griffiths (mean- 
ing the said Matthew Griffiths, so being 
and as such servant af the gyaintiff as a- 
foresaid,) uses two balls to his mother’s 
steelyard ; ” thereby then meaning that the 
plaintiff, by the said Matthew Griffiths, as 
her agent and servant in that behalf, used 
improper and fraudulent weights in her 
said trade and business, and defrauded 
and cheated in her said trade and busi- 
ness; and also the false, &c. words fol- 
lowing, that is to say, “ Matthew Griffiths 
(meaning the said Matthew Griffiths, so 
being such son and servant, and as such 
servant as aforesaid) uses two balls to his 
mother’s steelyard;” thereby meaning 
the plaintiff was guilty of defrauding and 
cheating in her said trade and business ; 
and also the false, &c. words following, 
that is to say, ‘‘ Matthew Griffiths (mean- 
ing the said Matthew Griffiths, so being 
such son and servant, and as such servant 





as aforesaid) uses two balls to his mother’s 
steelyard ; ” thereby then meaning that 
the plaintiff had, in her said trade and 
business, by the said Matthew Griffiths, as 
her agent and servant in that behalf, frau- 
dulently used two weights to a steelyard 
by her used in her said trade and business, 
And that afterwards to wit, on the Ist. 
January 1845, ina certain other discourse 
the defendant then had, in the presence 
and hearing of divers other good and wor- 
thy subjects of this realm, of and con- 
cerning the plaintiff in her aforesaid trade 
and business of a butcher; and of and 
concerning the plaintiff, as supposed by 
the defendant, having used improper and 
fraudulent weights in her said trade and 
business, and having defrauded and cheat- 
ed in her said trade and business; and of 
and concerning the plaintiff, as supposed 
by the defendant, having, by a son of her 
the plaintiff, as her servant in that behalf, 
used improper and fraudulent weights in 
her said trade and business, and defraud- 
ed and cheated in her said trade and bu- 
siness; and of and concerning: the plain- 
tiff, having, as supposed by the defendant, 
in her said trade and business, frandu- 
lently used two weights to a steelyard, by 
her used in her said trade and business; 
and of and concerning the plaintff, having, 
as supposed by the defendant, in her said 
trade and business, by a son of her the 
plaintiff, as her servant in that behalf, 
fraudulently used two weights to a steel- 
yard, by her used in her said trade and 
business ; and of and concerning himself 
the defendant, he the defendant, further 
contriving and iniending as aforesaid, 
then, and in the presence and hearing of 
the last mentioned subjects, falsely and 
maliciously spoke and published of and 
concerning the plaintiff in her aforesaid 
trade and business; and of and concern- 
ing the plaintiff, as supposed by the de- 
fendant, having used improper and frau- 
dulent weights in her said trade and busi- 
ness, and having defrauded and cheated 
in her said trade and business; and of 
and concerning the plaintiff, as supposed 
by the defendant, having, by a son of her 
the plaintiff, as her servant in her behalf, 
used improper and fraudulent weights in 
her said trade and business, and defrauded 
and cheated in her said trade and _ busi- 
ness ; and of and concerning the plaintiff 
having, as supposed by the defendant, in 
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her said trade and business, fraudulently 
used two weights to a steelyard, by her 
used in her said trade and business ; and 
of and concerning the plaintiff having, as 
supposed by the defendant, in her said 
trade and business by ason of her the 
plaintiff, as her servant in that behalf, 
fraudulently used two weights to a steel- 
yard by her used in her said trade and 
business ; and of and concerning himself 
the defendant, these false, scandalous, 
malicious, and defamatory words follow- 
ing, that is to say, “ You, Mistress Grif- 
fiths (meaning the plaintiff), have used 
them for years;” meaning the plaintiff 
had used improper weights and defraud- 
ed and cheated in her said trade and _ bu- 
siness ; “ and I (meaning himself, the de- 
fendant) have been told so.” And also, 
in the last mentioned discourse, in answer 
to a question then put by the plaintiff to 
the defendant, as to whether the defen- 
dant had told and said to one John Green 
that the plaintiffs son used two balls to 
the plaintiff’s steelyard, these other false, 
&c. words following, that is to say, “ To 
be sure, | (meaning himself the defen- 
dant) did ;”” thereby meaning that the de- 
fendant had told and said to the said John 
Green that the plaintiff’s son used two 
balls to the plaintiff's steelyard, and also 
thereby meaning that the plaintiff, by a 
son of her the plaintiff, as her servant in 
that behalf, had used improper and frau- 
dulent weights in her said trade and bu- 
siness; “ I (meaning himself the defen- 
dant) have been told so.” And also, in 
the last mentioned discourse, the false, 
&c. words following, that is to say, “ To 
be sure, I (meaning himself, the defen- 
dant) did. You, Mistress Griffiths (mean- 
ing the plaintiff), have used them for 
years, ” thereby meaning that the plaintiff 
had used improper and fraudulent weights 
in her said trade and business; “ I have 
been told so.’”’ And also, in the last men- 
tioned discourse, the false, &c. words fol- 
lowing, that is to say, “ To be sure, | 
did; you Mistress Griffiths have used 
them for years; ” thereby meaning that 
the plaintiff had defrauded and cheated 
and had been and was guilty of defraud- 
ing and cheating in her said trade and bu- 
siness ; “ I (meaning the said defendant) 
have been told so. ” And also, in the last 
mentioned discourse, the false, &c. words 
following, that is to say, ‘ You (meaning 





the plaintift) have used them for years; ” 
thereby meaning that the plaintiff had 
used improper and fraudulent weights in 
her said ‘vade and business. And also, 
in the last mentioned discourse, the false, 
&c. words following, that is to say, “ You 
(meaning the plaintiff) have used them for 
years ; ” thereby meaning that the plain- 
tiff had defrauded and cheated in her said 
trade and business. And also, in the last 
mentioned discourse, in answer to a ques- 
tion then put by the plaintiff to the defen- 
dant, as to whether the defendant had 
told and said to one John Green that the 
plaintiff’s son used two balls to the plain- 
tiffs steelyard, these other false, &c. 
words following, that is to say, “ To be 
sure, I (meaning himself, the defendant) 
did; ” thereby meaning that the defen- 
dant had told and said to the said John 
Green that the plaintiff's son used two 
balls to the plaintiff's steelyard, and also 
thereby meaning that the plaintiff, in her 
said trade and business, had, by a son of 
the plaintiff, as her agent and servant in 
that behalf, fraudulently used two weights 
to asteelyard by her used in her said 
trade and business, “ I (meaning himself, 
the defendant) will swear to it in any 
court; you Mistress Griffiths have used 
them for years ; ” meaning that the plain- 
tiff had, in her said trade and business, 
fraudulently used two weights to a steel- 
yard by her used in her said trade and 
business ; “ and I (meaning himself, the 
defendaat) have been told so.” And also, 
in the last mentioned discourse these other 
false, &c. words following, that is to say, 
“ To be sure, I (meaning himself, the 
defendant) did; you, Mistress Griffiths 
(meaning the plaintiff) have used them 
for years; ” thereby meaning that the 
plaintiff had, in her said trade and busi- 
ness, fraudulently used two weights to a 
steelyard by her used in her trade and 
business ; “ and I (meaning himself, the 
defendant) have been told so.” And also, 
in the last mentioned discourse, the false, 
&c. words following, that is to say, “ You, 
Mistress Griffiths, have used them for 
years; ” thereby meaning that the plain- 
tiff had in her said trade and business 
fraudulently used two weights to a steel- 
yard by her used in her said trade and 
business. 

Pleas : first, general issue : secondly, 
justification. Replication, taking issue on 








394 


NEW-YORK LEGAL OBSERVER. 








In the Queen’s Bench.—Griffiths v. Lewis. 





the first plea, and traversing the second. 
On the trial before Lord Denman, C. J., at 
the spring assizes for Hertford, in 1845, 
the jury found a verdict for the plaintiff ; 
damages £10. 


Montagu Chambers, having moved for 
a rule nzsi for a new trial on the ground 
of mis-direction, which was refused, and 
for arresting the judgment, which was 
granted. 


Bramwell showed cause. There are 
only two counts in the declaration; the 
common introduction of a second count 
occurs once only, and all the words stated 
to have been spoken on the Ist January, 
1845, form the second count. As to the 
first court, the prefatory averments war- 
rant the inuendo; and they are all used 
and applied by the inuendo, which is not 
largerthan it oughtto be. The words are 
repeated nearly in the same terms, with 
various inuendos, and they are all alleged 
to have been spoken in the same conver- 
sation. As to the second count the words 
are all connected, though interrupted by 
the questions put by the plaintiff. There 
is no allegation respecting the subsequent 
words, that the defendants “spoke and 
published these other words,” the intention 
of the pleader was to make the words all 
one discourse to avoid coming within the 
rule against the several counts. Ifa count 
contains an allegation of words which 
would be bad if it stood alone, it may be 
good if taken as part of one entire dis- 
course. Hambledon v. Veere, 2 Wms. 
Saund. 171 b. note. The second count is 
good, respecting the inueudo. Harvey v. 
French, 2 Tyrw. 585; Roberts v. Camden, 
9 East..93; Wiéllians v. Scott, 3 Tyrw. 
701. 


Montagu Chambers and Lyddeker, 
coutra.—If the ,declaration contains only 
two counts, there is not sufficient to war- 
rant the verdict. The words in both 
counts consist of relative expressions, and, 
without reference to some previous con- 
versation, which is not set out, are insensi- 
ble ; and the words in the first count are 
not necessarily any slander of the plain- 
tiff, either in her individual capacity or in 
her trade, unless it was said that one of the 
balls was lighter or heavier than the oth- 
er: they may have been both of the same 





weight. The former words, to which the 
words in the declaration refer, should 
have been distinctly set out. In 1 Chitty 
on Pleading by Greening, 7 edit. 420, it is 
said, “If the slander is to be collected 
from a question and answer, not from 
the latter only, there must be an express 
averment showing the question an an- 
swer.”” Passages of an alleged libel may 
be extracted and set out if their sense be 
clear and unambiguous; R. v. Brereton, 
8 Mod. 329; cited in 1 Stark. “Slan- 
der”’ 380; but here all the words are am- 
biguous. Unless the whole of the senten- 
ces which constitute the alleged slander 
are set out, the objection would not ap- 
pear on the record, and the defendant 
would have no mode of bringing before 
the court, on a writ of error, the question 
whether they are slander ornot. If these 
relative words, per se, are slander, “ you 
have,” or “yes,” might be so too; 
and it involves a permission to the witnes- 
ses to remember the answer, without be- 
ing pledged to remember the question — 
The words must be judged of by the 
court. Wright v. Clement, 3 B. & Ald. 
503; Wood v. Brown, 6 Taunt. 169.— 
There must be an express statement of 
matters of fact: here there is no allega- 
tion that the plaintiff was in the habit of 
using a steelyard for the purpose of 
weighing meat. Hawkes v. Hawkey, 8 
East. 427. [Parreson, J.—In that case 
there was no proper connecting colloqui- 
um with reference to the facts: here there 
is an allegation thatthe plaintiff was never 
suspected of fraudulently using two 
weights to a steelyard, which refers the 
words to the trade ofa butcher.] The 
facts stated in the inuendo ought to be al- 
leged by an independent averment in the 
declaration. Day v. Robinson, in error, 
1 Adol. & Ell. 554. Goldstein v. Foss, 
6 B. & C. 154, establishes that the office 
of the inuendo is to connect the prelimi- 
nary averment with the libel. If this de- 
claration contains thirteen counts, the 
whole of the alleged slander consists of 
relative expressions: there is no state- 
ment in each count of what the question 
was, 


Lorp Denman, C. J., now delivered 
the judgment of the court.—This case 
comes before us upon a motion to arrest 
the judgment in an action of slander. 
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The declaration consists of two counts, 
in the first of which the alleged slanderous 
words (four times repeated literatim) are 
“ Matthew Griffith uses two balls to his 
mother’s steelyard ;” and the question is, 
whether those words mean an honest and 
harmless use of balls to the steelyard, as 
of two balls of the same size, for instance, 
or whether they impute a fraudulent and 
dishonest use of balls for the purpose of 
cheating. 

Now, in the first place, the plaintiff is 
averred to be a butcher, and to carry on 
that trade ; and that the words were spok- 
en with intent to impute to the plain- 
tifthe use of false weights, and of cheat- 
ing in her said trade. Then follows a 
colloquium, stating very fully that the 
words were spoken of the plaintiff in her 
trade, and of one Matthew Griffiths, her 
son and servant, and of her using false 
weights in that trade. The inuendo is, 
“thereby meaning that the plaintiff by 
Matthew Griffiths, her son and servant, 
used false weights in her said trade, and 
cheated and defrauded in it.” And we 
have no doubt that this inuendo does not 
exceed its proper function and office, 
which is, where the words are susceptible 
of a harmless but also of an injurious 
meaning, (as is obviously the case here,) 
to point to that meaning which is injuri- 
ous, and therefore actionable; and that 
being found by the jury, the verdict is 
right. Inthe case of Clegg v. Laffer, 10 
Bing. 250, words which might fairly be 
understood as being indifferent and harm- 
less, or as imputing dishonesty to the 
plaintiff, had the latter meaning attributed 
to them by an inuendo, without any pre- 
liminary matter whatever, and the court 
of common pleas was of opinion that 
there was no valid objection to that inu- 
endo. 

The second count, framed upon anoth- 
er discourse, on another day, also contains 
very full and appropriate allegations, and 
a colloquium introductory to the state- 
ment of the words. The objection to this 
count is, that some of the words are not 
actionable, even with the aid of an inuen- 
do; and further, a doubt was suggested, 
whether the second count could properly 
be considered as one count, because the 
words are not stated to have been uttered 
In One continued sentence, but in separate 
sentences, But they are stated to have 





been uttered in the same discourse ; and 
whether there may be a doubt or not as 
to some being actionable, it is clear that 
others are. The statement is, that, in the 
said last mentioned discourse, (the dis- 
course to which the second count is con- 
fined,) in answer to a question put by the 
plaintiff to the defendant, whether the de- 
fendant had told to one John Green that 
the plaintiff’s son used two balls to her 
the plaintiff’s steelyard, the defendant 
spoke these words, “ I did—I will swear 
it; you Mrs. Griffiths, have used them for 
years.” Now it is to be observed, (as al- 
ready noticed,) that the words contained 
in this second count are alleged to have 
been all spoken in the same discourse and 
at the same time; and it ought to have 
been mentioned that the words “I did,” 
&c., are applied by proper inuendos to 
the plaintiff, and to the use of false 
weighs in the way of her trade. 

And, upon the subject now under con- 
sideration, the effect of the words having 
been uttered in the same discourse, we 
find the following remarks, (note to Ham- 
bleton v. Veere, 2 Wms. Saund. 171 b.,) as 
the result of the cases, which we believe 
to be correct, and adupt accordingly. 
It isthere observed, that “there is another 
class of cases on this head respecting ac- 
tions for words, with regard to which it is 
laid down, that, if an action be brought 
for words spoken all at one time, that is, 
allin one count, and there isa verdict for 
the plaintiff, though some of the words 
will not maintain the action, yet, if any of 
the words will, the damages may be given 
entirely; for it shall be intended that the 
damages were given for the words which 
are actionable, and that the others were in- 
serted ouly for aggravation. But if the 
action be brought for words spoken at se- 
veral times, and the action will not lie for 
the words spoken at one time, but will lie 
for the words spoken at another, and a 
verdict be found for all the words, and en- 
tire damages given, it is not good, and 
judgment will be arrested.” This seems 
not to differ from the case, where, upon a 
declaration containing good and also bad 
counts, a verdict is found for the plaintiff 
upon the whole, and general damages are 
given. 

This second count, however, which we 
consider to be one, and framed upon one 
discourse, is, for the reasons already as- 
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signed, good; and the result is that the 
tule must be discharged. 


Rule discharged. 


Aurrep v. Fartow.—27 April, 1846. 


Declaration in case for slander charged, that defen- 
dant, contriving and intending, &c., in a certain 
discourse, in the presence and hearing of cer- 
tain persons, spoke and published of and con. 
cerning plaintiff, and of and concerning his trade, 
the words following :—* I have been robbed of 
three dozen of winches; you have bought two 
at 3s. and one at 2s.; yon knew well when you 
bought them that they cost me three times as 
much making as you gave for them, and that 
they could not have been come honestly by ; ” 
whereupon plaintiff then, in the presence and 
hearing of the aforesaid persons, said to defen- 
dant, “ I have bought half-a-dozen winches from 
anew maker the week before; ” and then in 
the presence and hearing of the aforesaid per- 
sons, produced and showed some of such last 
mentioned winches to defendant, who, further 
contriving and intending as aforesaid, thereupon 
replied to plaintiff, in the presence and hearing 
of the persons aforesaid, “ Oh! no! these are 
not my winches, you know that well enough; 
these (the defendant meaning and pointing to 
certain other winches &c.) are mine. I am 
sorry to say anything against any tradesman, 
but will bring the man who stole my winches 
and let you see him, for he is in my custody ; ” 
thereby meaning that plaintiff had been guilty 
of buying the winches knowing them to have 
been stolen: Held in arrest of judgment, that 
the declaration contained one count only; that 
the former words appearing to have been spoken 
by defendant in one continued discourse, it was 
sufficient that some of them were actionable, 
though damages were given upon the whole de- 
claration. 

Quere, whether the latter words were actionable 
without any colloquium. 


Case for slander. The declaration stated 
that, before and at the time of the com- 
mitting of the grievances, &c., the plain- 
tiff carried on the trade and business of 
buying and selling, and then was a dealer 
in fishing tackle, and among other things, 
a certain article of fishing tackle called a 
“winch,” and hath always conducted 
himself, in and with reference to his trade 
and business, with integrity, honesty, and 
fairness of dealing, and hath never been 
guilty, nor, till the committing of the 
grievances by the said defendant as herein 
after mentioned, been suspected to have 
been guilty of dishonesty, or of fraudu- 
lent or improper conduct, or of buying or 
receiving stolen goods, then knowing 





them to have been stolen or dishonestly 
come by, or of any such misconduct or 
offence as hereinafter stated to have been 
charged upon and imputed to him by the 
said defendant, by means of which pre- 
mises, &c. That said defendant, before 
&c., carried on the trade and business of 
making and selling winches and other 
fishing tackle ;. yet the defendant, well 
knowing the premises, but contriving and 
wrongfully intending not only, &c., but to 
injure and destroy his good name and 
fame and credit in his said trade and bu- 
siness, and to ruin and destroy the same, 
and cause his customers and employers 
therein to leave him and cease to have 
any dealings with him, and to cause them 
to believe that he had been and was guil- 
ty of unlawfully buying goods, well know- 
ing the same to have been stolen and dis- 
honestly come by, and wrongfully and 
maliciously to expose and subject him to 
the penalties and punishments by law 
made against and inflicted upon persons 
in such case offending heretofore, &c., in 
a certain discourse which the said defen- 
dant then had with the said plaintiff of 
and concerning the said plaintiff and of 
and concerning him, with reference and 
in relation to his said trade and business, 
and of and concerning the premises, in 
the presence and hearing of, &c. (naming 
them), falsely and maliciously spoke and 
published to of and concerning the said 
plaintiff, and of and concerning him, with 
reference and relating to his said trade 
and businesss, and the premises, the false, 
scandalous, malicious, and defamatory 
words following, that is to say, “1 (mean- 
ing the said defendant) have been robbed 
of about three dozen of winches (mean- 
ing such articles ot fishing tackle as afore- 
said) ; a person has been buying them at 
my shop, and has taken them, . (meaning 
the said winches) you (meaning the said 
plaintiff) have bought some of them ; you 
(meaning the said plaintiff) have bought 
two, one of them at 3s. and one of them 
at 2s.; you (meaning the said plaintiff) 
knew well when you bought them (mean- 
ing the said winches) that they cost me 
(meaning the said defendant) three times 
as much as you (meaning the plaintiff) 
gave for them, and that they could not 
have been come honestly by; ” -where- 
upon the said plaintiff then, in the pre- 
sence and hearing of the aforesaid per- 
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sons, said to the said defendant, “1 have 
bought half-a-dozen winches from a new 
maker the week before; and then, in 
the presence and hearing of the aforesaid 
persons, produced and showed some of 
such last mentioned winches to the said 
defendant, who, further contriving and 
falsely and maliciously intending as afore- 
said, thereupon, in the presence and hear- 
ing of the persons aforesaid, falsely and 
maliciously replied to the said plaintiff in 
the false, scandalous, and malicious terms 
following, that is to say, “Oh! no! these 
(meaning the winches so produced and 
shown by the said plaintiff to the said de- 
fendant as last aforesaid mentioned) are 
not my winches ; you (meaning the said 
plaintiff) know that well enough; these 
(the said defendant meaning and pointing 
to certain other winches of the said plain- 
tif then lying and being in the shop, and 
in the presence of the persons aforesaid) 
are mine. I (meaning the said defendant) 
am sorry to say any thing against any 
tradesman, but will bring the man who 
stole my winches and let you (meaning 
the said plaintiff) see him, for he is in my 
(meaning the said defendant’s) custody ;” 
thereby meaning, and insinuating, and 
wishing, and causing, and procuring it to 
be believed, that the said plaintiff had 
been and was guilty of buying winches, 
well knowing the same to have been dis- 
honestly come by, and to have been felo- 
niously stolen by the person of and from 
whom the said plaintiff had so bought 
them; by means of the committing of 
which said several grievances by the said 
defendant the said plaintiff hath been and 
is greatly injured, &c. Plea not guilty, 
On the trial, before Lord Denman, C. J., 
at the sittings at Guildhall after Hilary 
Term in 1845, the jury gave a verdict for 
the plaintiff, damages 40s. In the following 
Easter Term, Jervis obtained a rule nisz 
for arresting the judgment, on the ground 
that the words complained of were spoken 
at two different conversations ; and that the 
words spoken at the second were not ac- 
tionable without an introductory averment 
that they were spoken of the plaintiff in 
his trade: and, further, that the imputa- 
tion was an imputation of dishonesty ge- 
nerally, and not affecting the character of 
the plaintiff as a tradesman. 


Watson and Warren showed cause. 





The words are actionable in them- 
selves, and also actionable as spoken of 
the plaintiff in his trade ; those in the lat- 
ter part of the count are actionable with- 
out any colloquium. Parke, B., in Jones 
v. Littler, 7 Mee. & W. 423, 426; De 
Grey, C. J., in Onslow v. Horne, 3 Wils. 
136. Itis a fair and raasonable intend- 
ment that the words meant to charge the 
plaintiff with having bought goods—know- 
ing them to have been stolen—and that is 
the sense in which the jury understood 
them. The court and jury are to under- 
stand the words as all mankind do: they 
must construe them in their plain and 
popular sense. Lord Chief Justice 
King, in R. v. Matthews, 15 How. State 
Trials, 1323, 1391; Roberts v. Camden, 9 
East. 93, 96; Clegg v. Laffer, 10 Bing. 
250. Whether the inuendo correctly 
states the defendant’s meaning, was a fact 
for the jury to decide upon. Oldham v. 
Peake, 2 W. Black. 959,962. Further, 
the slander is sufficiently charged. If it is 
one entire conversation, it is properly in- 
troduced by prefatory matter: if there are 
two distinct conversations, the first is 
properly prefaced by prefatory aver- 
ments; and the second may be rejected 
as surplusage, Hanwood v. Laslett, 1 N. 
R. 47, supposing it is not actionable. 


Jervis and Bramwell, contra.—First, 
the latter words are not explained by 
proper prefatory averments and inuendos. 
There is no colloquium that the words 
were spoken “ of and concerning the last- 
mentioned winches,” or ‘* of and concern- 
ing certain other winches then lying in 
the shop;” there is no inducement that 
the other winches were lying in the shop. 
The words cannot be connected with the 
sting of the slander by a subsequent inu- 
endo. The words “ you (meaning the 
plaintiff) are a thief,” with an inuendo, 
require prefatory averments. Secondly, 
suppose the latter words are rejected, the 
former words are not actionable. In or- 
der to make words actionable, they must 
be spoken of a person in his trade, and of 
his conduct init. Though words may im- 
pute felony, yet, if circumstances show 
that they were innocent, they are not ac- 
tionable. Parke, B., Heming v. Power, 
10 Mee. & W. 570. There is no impu- 
tation that the plaintiff knew that the 
winches had been stolen. If a person 
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buys articles for 3s., which in the trade 
would cost 5s., that is a dishonest pur- 
chase ; but an imputation of a want of 
morality or probity, unless in the conduct 
of a person in his trade, is not actionable. 
Eyrev. Craven, 2 Adol. & Ell. 2; Alezx- 
ander v. Angle, 1 C. & J. 43. The words 
may mean only, that the fact of your hav- 
ing paid less ought to have convinced you 
that they had not been proper.y come by, 
and therefore you ought to return them to 
me on being paid the price you gave— 
Goldstein v. Foss, 6 B. & C. 154; Hearne 
v. Stowell, 12 Adol. & Ell. 719; 6 Jur. 
458. At the conclusion of the first part 
of the declaration, there is no allegation 
that the defendant thereby meant to 
impute the commission of felony to the 
defendant. Day v. Robinson, 1 Adol. & 
Ell. 554, [Coterwwer, J—the words 
were spoken of the plaintiff in his trade: 
do they not impute a dishonest mode of 
carrying on his trade? If so, they are a 
slander of him in his trade.]| The impu- 
tation conveyed must be of such malprac- 
tices in the trade as would deter pruden- 
tialpersons from dealing with him, for 
fear of receiving damage in so doing, inde- 
pendently of moral considerations. 
Cur. adv, vult. 


Lorp Denman, C. J., now delivered 
the judgment of the court—This also was 
a motion to arrest the judgment in an ac- 
tion of slander; and the question in this 
case is, (as in the case just disposed of,* 
it was,) whether the words stated in the 
declaration may be considered as _ having 
been spoken at one and the same time, 
and as one continued discourse; or whe- 
ther they are, from their nature and the 
manner in which they are stated, necessa- 
rily severable. If so, it was contended 
that the latter part ofthe words, not being 
introduced by any prefatory matter or col- 
loquium, are not actionable; and, there- 
fore, that, damages having been given 
upon the whole declaration, the judgment 
ought to be arrested upon the same prin- 
ciple, that, where damages are given up- 
on the whole declaration, containing both 
good and bad counts, such must be the re- 
sult. It becomes, therefore, material to 
ascertain whether the declaration in this 





* See the preceding case. 





case does, in truth, consist of one or more 
counts, 

We certainly find, that in an action for 
alibel, Hughes v. Rees, 4 Mee. & W., 
268, where the declaration set out seve- 
ral publications of different dates, each 
publication was considered by the court 
of exchequer to be a distinct count. In 
that case, as in this, there are the words 
“ further contriving and intending,” which 
are usually found at the commencement 
of the fresh count. But, in the case cited, 
the different dates of the alleged libels 
were adverted to by Lord Abinger as be- 
ing material, which in the case last decid- 
ed, we have shown them to be; whereas 
in this, the whole is described as one dis- 
course of the defendant with the plaintiff, 
in the presence of the witnesses, (naming 
them ;) and the same is continued in the 
presence of the same witnesses, with the 
interruption only of a remark by the 
plaintiff, to which the defendant, as a part 
of the same conversation replies. The 
“further contriving and intending,” oc- 
curring as they do, when the defendant 
resumes the discourse after the plaintiff’s 
interruption, by no means constitute what 
follows a fresh count. Supposing, there- 
fore, (which may, perhaps, be doubted,) 
that the latter part of the words needs 
some explanation in the shape of aver- 
ment or colloquium, (which was the ob- 
jection urged on behalf of the defendant,) 
it only amounts to this—that part of the 
words attributable to the defendant are 
not actionable. But the earlier part of 
the alleged slander plainly imputes to the 
plaintifi—having received stolen goods 
(‘“‘ winches” a part of fishing tackle,) 
knowing them to have been stolen; and, 
therefore, upon the words making that 
imputation, the verdict may well be sus- 
tained, though there may be (if, indeed, 
such there be) other parts which do not 
impute any offence, and are therefore not 
actionable. 

We think, therefore, that, as the words 
appear on the face of the declaration to 
have been spoken at one time, the whole 
may be considered as one count, contain- 
ing words both actionable and not, and 
that the verdict may well stand upon those 
which are actionable. 


Rule discharged. 
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Rea. v. Petnam.—May 4th. 1846. 


The second count of an indictment stated, that de- 
fendant did, whilst B. 8., being a person of un- 
sound intellect, and incapable of taking care of 
himself, was under the care, custody and control 
of defendaut, “‘ keep, confine, and imprison said 
B. S.,” &c.:—Held bad for want of a positive aver- 
ment, that B. S. was under the care, custody, and 
control of defendant. 

The third count, stated, that B. S. was the illegiti- 
mate son of defendant, and of unsound intellect, 
and incapable of taking care of himself, and resi- 
ded with defendant, and that defendant had suf- 
ficient means for the support and maintenance of 
herself and B. 8., whereupen it became and then 
was the duty of defendant to take due and proper 
care of B. S.; and charged, that defendant did 
keep and confine B. 8 in a dark, cold, and un- 
wholesome room, and did also neglect and omit 
to provide and furnish B. 8. with proper and re- 
quisite clothing, and did suffer the body of B. 8. 
to be foul, &c.;—Held bad, first, for not showing 
a duty in defendant to take care of B. 8., second- 
ly, for not alleging that any injury was actually 
produced to B. 8. by the acts of commission and 
omission charged, nor shewing that it was a ne- 
cessary or probable consequence of them 


Tue second count of the indictment sta- 
ted, that the said Harriet Eleanor Pelham, 
being such person as aforesaid, and unlaw- 
fully and maliciously contriving and in- 
tending to hurt and injure the said Brent 
Spencer, being a person of unsound intel- 
lect and incapable of taking care of him- 
self, did, whilst the said Brent Spencer, 
being such person as last aforesaid, was 
under the care, custody, and control of the 
said Harriet Eleanor Pelham, and whilst 
the said Harriet Eleanor Pelham received 
divers sums of money for his support and 
maintenance, with force and arms, &c., to 
wit, on, &c., and for a long space of time, 
to wit, for the space of ten years before 
then, and at, &c., cruelly, inhumanly, un- 
necessarily, maliciously, and unlawfully 
keep, confine, and imprison the said Brent 
Spencer inthe dark, cold, and unwhole- 
some room aforesaid, and did during the 
time last aforesaid, cruelly neglect and 
omit to clothe the body of the said Brent 
Spencer, and did then and there suffer and 
permit the body of the said Brent Spencer 
to be naked and foul, mirey, and covered 
with soil, excrement, and vermin ; and did 
also then and there suffer and permit di- 
vers large quantities of filth, soil, excre- 
ment, and vermin to collect and remain in 
the said room, and there to cause divers 
noisome, noxious, offensive, and unwhole- 





some smells, vapors, and stenches; and 
did also then and there, keep the said Brent 
Spencer without sufficient and proper air, 
warmth, and exercise necessary for the 
health of the said Brent Spencer, to the 
great damage and peril of the said Brent 
Spencer, to the evil example, &c. Third 
count, that the said Brent Spencer was 
the illegitimate son of the said Harriet 
Eleanor Pelham; and that, for a long 
space of time, to wit, &c., the said Brent 
Spencer was of unsound intellect and in- 
capable of taking care of himself, and du- 
ring all that time the said Brent Spencer 
resided with the said Harriet Eleanor Pel- 
ham, and the said Harriet Eleanor Pelham 
had possessed and enjoyed ample and suf- 
ficient means for the comfortable support 
and maintenance of herself, and the said 
Brent Spencer, whereupon it became and 
then was the duty of the said Harriet Ele- 
anor Pelham, during all the time aforesaid, 
to take due and proper care of the said 
Brent Spencer: nevertheless that the said 
Harriet Eleanor Pelham, being an evil- 
disposed person, did not nor would, during 
the term aforesaid, take due and proper 
care of the said Brent Spencer, but on the 
contrary thereof, during that time, to wit, 
in, &c., cruelly, inhumanly, unnecessarily, 
maliciously, and unlawfully did keep and 
confine the said Brent Spencer in a dark, 
cold, and unwholesome room, in and par- 
cel of a dwelling-house situate, &c., and did 
also then and there neglect and omit to 
provide and furnish the said Brent Spen- 
cer with proper and requisite clothing, for 
the body of him the said Brent Spencer, 
and did then and there suffer and permit 
the body of the said Brent Spencer to be, 
and the same was, during the time afore- 
said, foul, &c., [concluding as the second 
count], to the great damage and peril of 
the said Brent Spencer, to the evil exam- 
ple, &c. On the trial, before Williams, 
J., at the sittings in Middlesex after Hilary 
Term, 1845, a verdict was found for the 
Crown on the second and third counts, and 
for the defendant on the first and fourth 
counts. In the following Easter Term, 
Edwin James obtained a rule nisi for a 
new trial, or for arresting the judgment, 
on the ground of the insuffiency of the 
second and third counts; against which, 


Watson shewed cause. 
The second count contains a charge of 
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misfeasance and malfeasance, either of 
whichissufficient. Ifa party has the care 
of an infant, or one not capable of taking 
care of himself, aud neglects to provide 
food and clothing for him, so as to cause his 
death, the party would he subject to an in- 
dictment for manslaughter. Again, if a 
party assumes the care and custody of an 
infant or lunatic, and places him in a situ- 
ation where he cannot provide for himself, 
the party is under an obligation to provide 
for him. [Parreson, J.—The second 
count does not aver that the lunatic was 
under the care and custody of the defend- 
ant, or that she received any sums of mo- 
ney for his benefit; it only says, “ whilst 
the said Brent Spencer was under the care 
and control of the defendant, and whilst 
the defendant received divers sums of mo- 
ney for his support and maintenance.” | No 
precise averment is necessary. Cases 
collected in 2 Saund. 61 m., note 9, 6th 
ed. 1 Saund.117.C. note 4.6th.ed. And 
the duty is independent of the receipt 
of money. The third count alleges that 
the defendant possessed means. The 
second count charges an imprisonment 
without providing sufficient raiment. It 
is laid down too generally, by Burrough, 
J.,in R.v. Smith, 2 C. &. P. 449, that there 
is no legal obligation to maintain an idiot 
brother. [Lorp Denman, C. J,—F or what 
length of time is imprisonment? One 
hour would not suffice to create a duty of 
providing food.| It is stated to be “ for a 
Jong space of time.” In Reg. v. Smith, 8 
C.& P. 153 there is no act of the defend- 
ant restraining liberty. In R. v. Friend, 
Russ. & Ry. 20, and the cases cited in Reg. 
v. Smith, 8C.& P. 153, note (a), the legal 
duty was upheld. [Parreson, J.—There 
is no charge of not providing proper med- 
icine. A doubt has passed in my mind, 
whether an indictment can be supported 
unless death or some considerable injury 
has followed from the neglect.|_ In Wom- 
ston v. Newcomen, 4 Adol. & Ell. 899, 905, 
after the following observation interposed 
by Sir John Camptell. “ By the common 
Jaw,if achild perish for want of proper 
care, it is murder in the person neglecting 
it.” Lord Denman, C. J., says, ‘‘ If the 
person has the actual custody ;” and Pat- 
teson, J., adds, “ Or the child be part of his 
family.” There the defendant takes upon 
herself the detention of a pers: 1 incapable 
of providing for himself, an. the duty 








thereupon imposed, is the same as in the 
case of an apprentice of tender years.—~ 
Reg. v. Marriot, 8 C. & P. 425. 


Edwin James and Phinn, contra — 
Neither of the counts shows a legal li- 
ability on the defendants to maintain the 
lunatic. As to the second count, if the 
imprisonment charged in it was unlawful, 
the count is double, and, therefore, bad. 
It if was lawful, there is no allegation of 
any duty as flowing from it, nor is it al- 
leged that an injury resulted from the 
conduct of the plaintiff: it does not 
charge that the lunatic was deprived of 
food; and no duty arises at common law 
to clothe a person inthis state of incapaci- 
ty; though,if any danger or detriment arose 
to the lunatic, it might be an indictable 
offence. The facts stated in the intro- 
ductory part of the count do not show 
that the party was under the care of the 
defendant when the omission took place. 
Smith v. Adkins, 8 Mee. & W. 362, was 
decided on R. v. Somerton, 7 B. & C. 
463, in which the words “ being then and 
there servant,” showed that the defendant 
was servant of the prosecutor on that day. 
[Parreson, J—This is an allegation of 
time. If the allegation had been, that the 
defendant had the custody of the party, 
being a person of unsound mind, that 
might be an allegation that he was of un- 
sound mind.| In Hull v. Bolton, 2 Lutw. 
1172, cited in 2 Wms. Saund. 61 m., note 
(9,) 6 éd., the averment that the party 
died was prefaced by a direct allegation 
that he was seized. [Lord Denman, C. J. 
—It was the same as if it had been said 
‘being seized in fee.”| Secondly, the 
count does not charge a wrongful impris- 
onment, according to the definition of that 
word in the book of assize, 22 Edw. 3, fo. 
104, cited in Selw. N. P., “ imprisonment,” 
p. 844, 7th ed.: it does not contain the 
words “ made an assault,” or “ against the 
will and without the consent of the par- 
ty.” If it did, the count would be double, 
and therefore bad. Campbell v. Reginam, 
10 Jur. 129. It contains two charges of a 
totally different character. [Parreson, J. 
—Suppose a person without lawful au- 
thority takes possession of the person of a 
lunatic ; would a duty arise to take care 
of the tunatic so as to prevent him from 
starving or being in a miserable state ? If 
not, the count is not double. These 
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charges are not like two assaults which 
may be included in one indictment; R. v. 
Benfield, 2 Burr. 980, 984, overruling R. 
vy. Clendon, 2 Ld. Raym. 1572; 2 Str. 
870; because a party may commit two 
assaults in one act. Thirdly, the third 
count states, in the introductory part, that 
the lunatic was the son of the defendant, 
and that he had sufficient means for his 
support and maintenance, but not that 
those means were contributed by him or 
any other person for that purpose. The 
common law does not impose upon the 
mother of an illegitimate child above the 
age of nature the duty of providing him 
with clothing. R. v. Smith, 2C. & P. 
449. In Reg v. Maude, 11 Law Journ., 
N.S., M. C., 120; 6 Jur. 646, Wight- 
man, J., held, that the word “child,” in 
Stat. 5 Geo. 4 c. 83,8. 41, meant legiti- 
mate child. This count does not show 
that the defendant was committee of the 
lunatic, but merely states the fact of re- 
siding withher. [Parreson, J —Another 
person residing under the same roof 
might have had the care and superintend- 
ence of the lunatic.] In Reg v. Marriott, 
8 C. & P. 425, it was averred that the par- 
ty was residing under the care and con- 
trol of the defendant, and the duty was 
laid as arising from it: no objection to the 
form of the indictment was taken. 
Cur. adv. vult. 


Lorp Denman, C. J., now delivered 
the judgment of the court—Of the two 
counts upon which the defendant was con- 
victed, one was objected to for want of a 
positive averment that the defendant ever 
committed the acts for which she stood 
indicted. They were all said to have 
been done whilst the unfortunate lunatic 
was under her care or control; but there 
is no averment that he ever was so. Some 
cases were quoted to show that this fol- 
lowed, by necessary implication from 
the averment that the acts were done 
whilst under her control; but none came 
up to the points. 

With respect to the other count, there 
was no averment that the lunatic was un- 
der the control of the defendant, nor any 
alleged duty in her to take care of him 
shown, ° Again, even if such duty had 
been shown, acts of commission and 
omission were charged, very ‘likely to 
produce injury, but it was not alleged 





that injury was actually produced ; and 
it is by no means a necessary consequence 
of such acts, nor was it alleged to have 
been the actual consequence of them, nor 
even to have continued so long, that inju- 
ry must, or probably would, result. 

There is, therefore, nothing at most be- 
yond a probable conjecture, that the pa- 
tient’s suffering was at all connected 
with his mother’s misconduct. 

The judgment must be arrested. 


Judgment arrested. 


Brown v. Daxin.—Sittings in Banc after 
Hilary Term, 1846. 


PLeapinc.—C omposiTion.—AGREEMENT. 


The plea to a bill of exchange alleged an agree- 
ment on the partof the defendant with the 
plaintiff and divers other persons, that they 
would accept a composition. It appeared in 
evidence that there were two creditors to whom 
the agreement had never been communicated ; 
and the court was of opinion that the plea was 
not proved. 

Held, on motion for a new trial, that the plea was 
not supported by the evidence, and that a plea 
setting out an agreement for a composition should 
prima facie show that all creditors agreed to the 
composition, except in cases where the plea 
specifies the particular creditors with whom the 
arrangement is made. 


Tuts was an action on a bill of exchange 
for £250. The defendant pleaded, ex- 
cept as to £31, that the defendant being 
indebted to the plaintiff and divers other 
persons, and being in embarrassed cir- 
cumstances, that the defendant offered and 
agreed to pay the plaintiff and such other 
persons, and the plaintiff and such other 
persons agreed to accept, a certain com- 
position of 2s. 6d. in the pound, and that 
such composition was accepted by the 
plaintiff and such other creditors; and 
the £31 were paid into court. The plain- 
tiff replied, that the plaintiff and the other 
creditors did not agree in manner and 
form as in the said plea alleged. At the 
trial before Mr. Justice Wightman, it ap- 
peared that all the creditors agreed to 
take this composition except two to whom 
the agreement was not communicated. 
The learned judge was of opinion that 
the plea was not proved, the agreement 
for the composition being, according to 
the language of the plea, with the plain- 
tiff and divers other persons, which must 
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mean that the defendant agreed with all 
the creditors, and that therefore the evi- 
dence did not support the plea. 

Humfrey moved for a rule to show 
cause why the verdict should not be set 
aside, or why a verdict should not be en- 
tered for the defendant, or why there 
should not be a new trial on the ground 
of misdirection. He contended that it 
was not necessary for all the creditors to 
agree to the composition; and that the 
plea, as between these parties, was sub- 
stantially proved, although it appeared 
there were two to whom the agreement 
was notcommunicated, The plaintiffhad 
agreed to accept 2s. 6d. in the pound, and 
give up the bill when that sum was paid 
him. Divers only means more than one. 
But at all events, it is a question for the 
jury, whether the agreement was substan- 
tially proved. 

Wood v. Roberts; 2 Starkie, 217, 
Good v. Cheeseman; 2 B. & Ad. 328. 

Cur. adv. vult. 


Lorp Denman, C. J.,—delivered the 
judgment of the court. In this case the 
question submitted to the court was, whe- 
ther the plea had been proved. To an 
action on a bill of exchange the defendant 
pleaded, that the defendant had agreed 
with the plaintiff and divers other persons 
to accept a composition of 2s. 6d. in the 
pound; but it appeared that no notice 
was given to two of the creditors, and 
they did not agree and in fact knew no- 
thing of the arrangement. I do not think 
the plea is supported by the evidence. 
The plea would show prima facie, that 
all the creditors agreed. We say nothing 
as to the validity of a plea specifying the 
particular creditors with whom an agree- 
ment for a composition had been made. 


Rule refused. 


May anv Wire v. Burpett.—2nd June, 
1846. 


DECLARATION.—ALLEGATION, 


A person keeping a mischevious animal, with know- 
edge of its propensities, is bound to keep it se- 
cure at his peril, and if it does mischief negli- 
gence is presumed, without express averment. 

Declaration in case stated that the defendant 
wrongfully kept a monkey, well knowing that 
it was of a mischievious and ferocious nature, 
and used and accustomed to attack and bite man- 





kind, and that it was dangerous to allow it to be 
at large, and that the monkey, whilst the defen- 
dant kept the same, did attack, bite, and injure 
the plaintiff, whereby &c. :—Held sufficient. 


Case. Declaration stated, that whereas 
the defendant, before and at the time of 
the damage and injury herein after men- 
tioned to the said Sophia, the wife of the 
said Stephen May, wrongfully and inju- 
riously kept a certain monkey, he the de- 
fendant then well knowing that the said 
monkey was of a mischievous and fero- 
cious nature, and was used and accus- 
tomed to attack and bite mankind and 
that it was dangerous and improper to al- 
low the said monkey to be at large and 
unconfined, and which said monkey, 
whilst the defendant kept the same as 
aforesaid, heretofore and before the com- 
mencement of this suit, to wit, on the 2nd 
September, 1844, did attack, bite, wound, 
lacerate, and injure the said Sophia, then 
and still being the wife of the said Ste- 
phen May, whereby the said Sophia be- 
came and was greatly terrified and alarm- 
ed, and became and was sick, sore, lame, 
and disordered, and so remained. and 
continued for a long time, to wit, from 
the day and year last aforesaid to the 
time of the commencement of this suit, 
whereby, and in consequence of the alarm 
and fright occasioned by the said monkey 
so attacking, biting, wounding, lacerating 
and injuring her as aforesaid, the said 
Sophia has been greatly injured in her 
health, and has been brought and redu- 
ced into a highly excitable and nervous 
state, and has by reason of the premises 
been otherwise seriously injured. 

A rule nisi having been obtained for 
arresting the judgment. 


Watson and Crouch showed cause.— 
The declaration is good, without charging 
negligence in keeping the animal. “ Ifa 
dog has once bit a man, and the owner, 
having notice thereof, keeps the dog, and 
lets him go about or lie at his door, an 
action will lie against him at the suit of 
the person who is bit, though it happen 
by such person treading on the dog’s toes; 
for it was owing to his not hanging the 
dog on the first notice..... The scienter 
is the gist of the action.” Lee, C. J. in 
Smith v. Pelah, 2 Str. 1264. “ An action 
upon the case will lie for keeping a dog 
used to bite sheep, and which has killed 
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sheep belonging to the plaintiff; but in 
such case it must be proved that the de- 
fendant knew that he would bite sheep. ” 
Bull. N. P. 77; Com. Dig. Action onthe 
case, “ Negligence,” A.5; Cropper v. 
Matthews, 2 Sid. 127. In Michael y. Ales- 
tree, 2 Lev. 172, there was no scienter 
that the horses were unruly; but the de- 
fendaut’s servant brought them into a pub- 
lic place where people were wont to re- 
sort. In Vin. Abr. “ Actions” H., (Mis- 
chief by Dogs), vol. 1, p. 234, pl. 4, it is 
said, “ If a man has a dog that kills sheep, 
the master of the dog being ignorant of 
such quality, the master shall not be pun- 
ished for this killing ; but if he has notice 





this declaration, the defendant may have 
kept the monkey tied up.] The defen- 
dant must run the risk of its getting loose ; 
if the plaintiff had been guilty of gross 
negligence in going to the place where 
the monkey was kept, the jury would 
have so found. [Wicatman, J.—How 
do you reconcile that with the right of a 
person to keep a dog to guard his house ?] 
If the plaintiff had brought the injury 
upon himself, the defendant might set 
that up under the general issue, or he 
might plead it. Thomas v. Morgan, 2 C., 
M., & R. 496. The precedents accord 
with this declaration. Reg. Brev. 110; 
Pleader’s Assistant, 105, 117; Lill. Entr. 


of such quality, it is otherwise.” Citing; 29; Morg. 442; Lib. Plac. 40, pl. 50; 


Dy. 25, b, pl. 162 ; and in pl. 5, “ Action 
upon the case, for that he kept a mastiff, 


scien’s that he was assuetus ad mordendum | 


porcos, which mastiff bit the plaintiff’s 
sow, great with pig, so as she died of the 
biting. It was said the declaration was 
not good, for that ad mordendum porcos 
assuetus is not good ; for it is proper for 
a dog only to hunt, and not to kill swine. 
Resolved, the action did well lie; for it 
is not lawful to keep dogs to bite and kill 
swine;” andin pl.6, “If one keeps a 
dog accustomed to bite sheep, &c., and 
notwithstanding he keeps the dog still, 
and afterwards the dog bites a horse, this 
shall be actionable, notwithstanding the 
precedents are all of the same species, be- 
cause the owner, after notice of the first 
mischief, ought to have destroyed or hin- 
dered him from doing any more hurt; ” 
citing Jenkins v. Turner, 1 Ld. Raym. 
109, 110. If the scienter is omitted, an 
averment of negligence is not sufficient. 
Scetchet v. Eltham, Freem. 534, cited in 
Vin. Abr. “ Actions, ” H. 2, (Actions for 
mischief by Beasts or other creatures), 
vol. 1, p. 235; Mason v. Keeling, 12 
Mod. 332; Bayntine v. Sharpe, cited in 
Jenkins v. Turner, 1 Ld. Raym. 109. 
[Rarreson, J.—Those cases show that 
the declaration cannot be supported with- 
out a scienter; they do not show that an 
averment of negligence also is not neces- 
sary.| There is an analogy to the cases 
where an injury has arisen from the keep- 
ing of dangerous weapons. Dizon v. Bell, 5 
M. & S.198 : Blackman v. Simmons, 3 Car. 
& P.138; Curtis v. Mills, 5 Cr. & P. 489; 
Goldthorpe v. Hardman, 13 Mee. & W. 
377. [Parreson, J.—Consistently with 





Rast. Ent. 5588 Wentw. 437; 2 Chitt. 
Plead., (by Greening), 430. The learned 
counsel also cited a MS. precedent of 
Serj. Williams and precedents copied at 
the chambers of Richardson J. and Bay- 
ley J. when at the bar. 


Cockburn and Pickering, contra—The 
statements in the declaration are only by 
way of recital; there is no direct allega- 
tion of an escape or of negligent keeping. 
All the statements are under “ whereas :”” 
it is said, ‘‘ and which said monkey, ” not 
“ which said monkey.” The common 
form of allegation asserts that the animal 
is ferocious ; here it is only alleged by 
way of inference: “ the defendant then 
well knowing,” &c. Mason v. Keeling 
1 Lord Raym. 606; 12 Mod. 332, is the 
only case in which a decleration in this 
form has come before a court. There 
negligence was distinctly averred, and the 
declaration was held bad, because there 
was no averment of a scienter. All the 
precedents cited for the plaintiff relate to 
domestic animals, which consistently with 
the declaration, are at large; two of the 
writs in Reg. Brev. 110, relate to a dog ; 
the third relates to a boar, and it appears 
from the nature of the writ that it was 
tame, because, if wild, the declaration 
must have averred a scienter. Jenkins v. 
Turner, 1 Ld. Raym. 107, was the case of 
adog. In Thomas v. Morgan, 2 C., M., 
and R. 496, which was the case of a boar, 
no objection was taken to the form of the 
declaration. [Parreson, J— In R. v. 
Higgins 2 Lord Raym. 1574, 1583, the 
court draws the distinction clearly be- 
tween beasts feree natures and domestica- 
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ted animals, where there is a charge of 
felony ; where there is notice of the mis- 
chievous quality of the animal, the defen- 
dant is guilty; but still he is not guilty, 
if he takes proper care. If the same dis- 
tinction applies to an action on the case, 
it is in your favor.] In 1 Hale, P. C. 430, 
it is said, “ Though he have no particular 
notice that he did any such thing before, 
yet, if it be a beast that is fer nature, 
as a lion, a bear, a wolf, yea, an ape or 
a monkey, if he get loose and do any 
harm to any person, the owner is liable 
to an action for the damage; and so lknew 
it adjudged in Andrew Baker's case, whose 
child was bit by a monkey that broke his 
chain and got loose.”” See case mention- 
ed in Michell v. Allestry, 3 Keb. 651. 
The form of an indictment for keeping a 
dog is given in Burn’s Just., tit. “ Dog, ” 
p- 334, ed. 1845. The same distinction 
is recognised in Just. Inst., by Harris, lib. 
4, tit. ix, treating of the actio noxalis for 
condemning the animal to be delivered 
up to death, and for imposing a penalty 
upon the owner: “Hzc autem actio in 
iis que contra naturam moventur locum 
habet. Czterum si genitalis sit feritas 
cessat actio. Denique si ursus fugerit a 
domino et sic nocuerit, non potest quon- 
dam dominus conveniri, quia desiit domi- 
nus esse, ubi fera evasit.”’” Commenta- 
ries of Mons. Outlan, Professor of Civil 
Law at Paris. This doctrine is founded 
on Ex. xxi, 28, 29, 35, 36. It may be 
assumed that it is the fault of the owner, 
if a tame animal does mischief; but, in 
the case of wild animals, the party who 
keeps them is only liable if he has kept 
them negligently ; otherwise, it would be 
unlawful to keep wild animals. In the 
case cited in Michel v. Allestree, 1 Vent. 
295, also in S.C., nom Michell v. Alles- 
try, 3 Keb. 650, the injury to the plaintiff 
was laid in the declaration to be for want 
of the due penning of the ox. As appears 
from Mason v. Keeling, 12 Mod. 332, 333, 
the ownership of a wild animal only conti- 
nues while it is in custody ; 2 Black. Comm. 
891; and, therefore, upon the face of the 
declaration, the defendant has the monkey 
in his possession. In Com. Dig., “ Action 
on the case for Negligence,” A. 5, it is 
said, “If a man has a tame fox, which 
escapes, and becomes wild and does mis- 
chief, the owner shall not answer for the 
damage done afterwards, ” citing 1 Vent. 





295. Suppose the declaration alleged 
that the defendant knowingly kept a sa- 
vage dog tied up, that would not be suf. 
ficient because the presumption would be 
that the plaintiff was negligent in going 
near it. Here, the declaration alleges 
that the monkey was in the keeping of 
the defendant, and the only mode of keep- 
ing it would be in custody of some kind, 
The dicta cited for the plaintiff are with 
reference to the animal being at large. 
In Smith v. Pelah, 2 Str. 1264, the form 
of the declaration does not appear. In 
Dizon vy. Bell, 5 M. & S. 198, Leame y, 
Bray, 3 East, 593, and Blackburn v. Si- 
mons, 3 C. & P. 138, negligence was aver- 
red. (See Lloyd v. Walkey, 9 C. & P, 
771). In Brock v. Copeland, 1 Esp. 203, 
Lord Kenyon said, “ that the inju 

which this action was calculated to re- 
dress was when an animal known to be 
mischievous was permitted to go at large, 
and the injury, therefore, arose from the 
fault of the owner in not securing such 
animal..... That here the dog had been 
properly let loose, and the injury had ari- 
sen from the plaintiff’s own fault in in- 
cautiously going into the defendant’s yard 
after it had been shut up.” In Com. Dig. 
“ Pleader,”’ 282, itis said, “‘ A declara- 
tion for neglect in keeping his dog, ’’ &c., 
“‘ must say that the defendant was sciens 
of the mischievous quality; ” which shows 
that he considered that the action was for 
negligence, not simply for keeping the 
animal. This question could not have 
arisen before the New Rules, because it 
was for not keeping the animal properly. 
2 Chitt. Pl., by Greening, 430, n. b.; 
Hartley v. Harrison, 1 B. & A. 620; 
Jones v. Perry, 2 Esp 482; Jordan v. 
Crump, 8 Mee. & W. 782. In the case 
of a dog chasing sheep, the dog must be 
at large, and, therefore, negligence is im- 
pliedly averred. In Leame v. Bray, 3 
East, 593, 596, Lord Ellenborough said, 
“If I put in motion a dangerous thing, 
as, if I let loose a dangerous animal, and 
leave to hazard what may % e™ and 
mischief ensue to any person, I am an- 
swerable in trepass.” The precedent in 
8 Wentw. Plead. 581, alleges negligence, 
and a knowledge that it was dangerous 
to allow the animal to be at large and un- 
confined. [Lord Denman, C. J.—That 
is no great step in knowledge.] The lat- 
ter part limits the former, the ani- 
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mal being only dangerous if at large. 
Wicutman, J—If the former raises the 
duty, that is enough. Parreson, J.— 
The non-necessity of an averment of a 
scienter arises from the knowledge that 
the animal is dangerous; when there is an 
averment of a scienter as to a tame ani- 
mal, it puts the liability upon the same 
footing as in respect of a wile adimal. It 
is not alleged in this declaration that the 
monkey was at large, but only that the 
defendant kept it.] In this case that is 
equivalent to saying that he kept it tied 
up. 
Cur. adv. vult, 


Lorp Denman, C. J., now delivered 
the judgment of the court. This was a 
motion to arrest the judgment in an action 
on the case, for keeping a monkey, which 
the defendant knew to be accustomed to 
bite people, and which bit the female 
plaintiff. 

The declaration stated, that the defen- 
dant wrongfully kept a monkey, well 
knowing that it was of a mischievous and 
ferocious nature, and used and accustom- 
ed to attack and bite mankind, and that it 
was dangerous to allow it to be at large; 
and that the monkey, whilst the defend- 
ant kept the same as aforesaid, did attack, 
bite, and injure the female plaintiff, 
whereby, &c. 

It was objected on the part of the de- 
fendant, that the declaration was bad for 
not alleging negligence, or some default 
of the defendant, in not properly or se- 
curely keeping the animal; and it was 
said, consistently with this declaration, 
the monkey might have been kept with 
due and proper caution, and that the inju- 
ty might have been entirely occasioned 
by the carelessness and want of caution 
of the plaintiff herself. A great many 
cases and precedents, were cited upon 
the argument; and the conclusion to be 
drawn from them appears to us to be, that 
the declaration is good upon.the face of 
it, and that whoever keeps an animal ac- 
customed to attack and bite mankind, 
with knowledge that it is so accustomed, 
is prima facie liable in an action on the 
case, at the suit of any person attacked and 
injured by the animal, without any aver- 
ment of it. The gist of the action is the 
keeping of the animal after knowledge of 
its mischievons propensities. 





The precedents, both ancient and mo- 
dern, with scarcely an exception, merely 
state the ferocity of the animal, and the 
knowledge of the defendant, without any 
allegation of negligence or want of care. 
A great many were referred to upon the 
argument, commencing with the register, 
and ending with Thomas v. Morgan, 2 C., 
M., & R. 496, and all in the same form, 
or ‘nearly so. In the register, 110, 111, 
two precedents of writs are given; one 
for keeping a dog accustomed to bite 
sheep, and the other for keeping a boar 
accustomed to attack and wound other 
animals. The cause of action, as stated 
in both these precedents, is the propensity 
of the animals, the knowledge of the de- 
fendant, and the injury to the plaintiff; 
but there is no allegation of negligence or 
want of care. 

In the case of Mason v. Keeling, re- 
ported in 1 Ld. Raym. 606, and 12 Mod. 
332, and much relied upon on the part of 
the defendant, want of due care was al- 
leged, but the scienter was omitted ; and 
the question was not whether the declar- 
ation would be good without the allega- 
tion or want of care, but whether it was 
good without the allegation of knowledge, 
which it was held that it was not. 

No case was cited in which it had been 
decided that a declaration stating the fe- 
rocity of tle animal, and the knowledge 
of the defendant, was had for not averring 
negligence also; but various dicta in the 
books were cited to show that this is an 
action founded in negligence, and, there- 
fore, not maintainable, unless some negli- 
gence or want of care is alleged. 

In Com. Dig., tit. ‘action upon the 
case for negligence,” it is said, that “ an 
action upon the case lies for a neglect in 
taking care of his cattle, dog,” &c.; and 
passages were cited from the older au- 
thorities, and also from some cases at 
nisi prius, in which expressions were used 
showing, that, if persons suffered animals 
to go at large, knowing them to be dispos- 
ed to do mischief, they were liable in case 
any mischief actually was done; and it 
was attempted to be inferred from this, 
that the liability only attached in case 
they were suffered to go at large, or to be 
otherwise ill secured. But the conclusion 
to be drawn from an examination of all 
the authorities appears to us to be this: 
that a person keeping a mischievous ani- 
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mal, with knowledge of its propensities, is 
bound to keep it secure at his peril, and 
that if it does mischief, negligence is pre- 
sumed without express averment; the 
precedents as well as the authorities fully 
warrant this conclusion. The negligence 
is in keeping such an animal after notice. 
The case of Smith v. Pelah, 2 Stra. 1264, 
and a passage in 1 Hale’s Pleas of the 
Crown, 430, put the liability on the true 
ground. It may be, that, if the injury was 
solely occasioned by the wilfulness of the 
plaintiff after warning, that may be a 
ground of defence by plea in confession 
and avoidance; but it is unnecessary to 
give any opinion as to this, for we think 
that the declaration is good upon the face 
of it, and shows a prima facie liability in 
the defendant. 

It was said, indeed, further, on the part 
of the defendant, that the monkey, being 
an animal fere nature he would not be 
answerable for injuries committed if it 
escaped and went at large, without any 
default on the part of the defendant, dur- 
ing the time it had so escaped and was at 
large, because, at that time, it would 
not be in his keeping nor under his con- 
trol; but we cannot allow any weight to 
this objection ; for, in the first place, there 
is no statement in the declaration that the 
monkey had escaped, and it is expressly 
averred that the injury occurred whilst 
the defendant kept it. We are besides of 
opinion, as already stated, that the defen- 
dant, if he would keep it, was bound to 
keep it secure, at all events. The rule, 
therefore, will be discharged. 


Rule discharged. 





[BAIL COURT.] 


Before Sir WILLIAM WIGHTMAN. 


TitTertTon v. Sueprerp.—Easter Term, 
1846. 


ATTORNEY—UNDERTAKING——ENFORCEMENT 
OF——LAPSE OF TIME, 


An attorney for the defendant in a feigned issue 
undertook to pay a given sum of money on a 
given day. The money was not demanded on 
the day specified but repeated applications were 
subsequently made for the money in vain. Be- 
tween three and four years after the money be- 
came due, a summary application was made to 
this court to compel the attorney to pay the mo- 





ney pursuant to his undertaking. The court, 
notwithstanding the delay which had taken 
place, made the rule absolute with costs 


Tuts was a rule calling upon Mr. Robert 
Swain, an attorney, to show cause wh 
he should not pay to Mr. Alfred Frede- 
rick Chamberlayne the sum of 71. pursu- 
ant to his undertaking, and why he should 
not pay the costs of this application. The 
circumstances under which this applica- 
tion was made to the court were as fol- 
lows :—It appeared, that, in the year 
1843, the applicant, Mr. Chamberlayne, 
was in practice as an attorney, in partner- 
ship with a gentleman named George 
Meaden, since deceased. In the early 
part of that year a feigned issue was 
brought by order of the court, in which 
Titterton was the plaintiff and Shepperd 
the defendant. On this occasion Messrs, 
Chamberlayne and Meaden acted as the 
attorneys for the plaintiff, and Mr. Swain, 
the gentleman against whom this appli- 
cation was now made, acted as attorney 
for the defendant. In the course of these 
proceedings a judge’s order was obtained 
in the cause, directing that a summons, 
which had previously been obtained by 
the defendant, should be dismissed, with 
costs, to be taxed and paid to the defend- 
ant. The costs were taxed at 71., and as 
they were not paid when demanded, 
Messrs.Chamberlayne and Meaden threat- 
ened forthwith to make the judge’s or- 
der a rule of court, and to take the neces- 
sary steps for enforcing the payment of 
the money. Mr. Swain thereupon, with 
a view of protecting his client from the 
threatened proceedings, on the 3d May, 
1843, gave to Messrs. Chamberlayne and 
Meaden the undertaking for the non-com- 
pliance with which this application was 
made, and which was annexed to the or- 
der in question. It was in the following 
terms :— 


“ Titterton v. Shepperd. 

“In consideration of your not making 
the annexed order a rule of court, I un- 
dertake to pay the amount of the taxed 
costs on the 20th July next as allowed on 
the said order. 

“Rosert Swain.— May 3d, 1843. 
“To Messrs. Chamberlayne and Meaden.” 


Messrs Chamberlayne and Meaden, re- 
lying upon the undertaking of the defen- 
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dant’s attorney, forbore to make this or- 
der a rule of court, and this was never 
done; nor was any demand of payment 
made on the 20th July, 1843, or for some 
time afterwards. Repeated applications 
were, however, subsequently made to 
Swain from time to time, by letter and 
otherwise, for payment of the taxed costs, 
both before and since the death of Mr. 
Meaden, but in vain. No portion of the 
money had ever been paid either by that 
gentleman or by his client, the defendant. 
The last of the applications was made by 
a letter—written and sent to Mr. Swain 
on the 12th December, 1845. In answer 
tothis application, an affidavit was served 
by Mr. Swain, which stated, that in con- 
sequence of the plaintiff’s attornies not 
pressing for this money at an earlier pe- 
riod, the deponent would, if he were 
made to pay, lose the whole of the mo- 
ney. 


Pigott now showed cause. 


The applicant has been guilty of cul- 
pable laches, and cannot now come here, 
and ask for the summary interference of 
this court. His laches have been twofold : 
first, with regard to the demand of pay- 
ment. This ought to have been made on 
the day named in the undertaking, (the 
20th July, 1843,) or at any rate, within a 
short time afterwards ; in which case Mr. 
Swain would have had an opportunity of 
enforcing the repayment of the money by 
his client—a chance which he has entire- 
ly lost in consequence of the applicant’s 
delay. Secondly, Mr. Chamberlayne has 
been guilty of laches in not coming to this 
court before; and this delay has in like 
manner, been seriously prejudicial to Mr. 
Swain. It has had the effect of lulling 
him into security, and has practically de- 
prived him of any remedy which ke 
might otherwise have had against his own 
client. The undertaking is now between 
three and four years old, and no reason 
whatever is given, or even hinted at, to 
account for his not coming here before.— 
It is submitted with confidence that this 
delay fully entitles Mr. Swain to call up- 
on the court to discharge thisrule. Ifa 
party seeks to avail himself of the sum- 
mary interference of this court, he must 
do so promptly. He must not be allowed 
to lie by for a considerable time, and then 
to enforce his rights, without action, by 





the indulgence of the court. In such 
case he shall be taken to have waived his 
right to the summary remedy; and, he 
must do it in the ordinary way, by bring- 
ing his action. This court will not assist 
him by summary interference, because it 
cannot be satisfied that his own delay may 
not have seriously prejudiced the interests 
of the party proceeded against. The case 
of Gorry v. Wilks, 2 Dowl. P. C. 649, 
entirely supports this view of the case.— 
That was an application to compel an at- 
torney to refund a sum of money which 
had been received by him; and it was 
held, that the application was too late af- 
ter a lapse of three terms. That case is 
not indeed any thing like so strong as the 
case now before the court, because here 
the time allowed to elapse before the ap- 
plication was made to the court was so 
much greater. Gorry v. Wilks, 2 Dowl. 
P. C. 649 must, therefore, still be regard- 
ed as binding authority. Indeed the prin- 
ciple of that case is recognised in an ear- 
lier case in the second volume of Barn- 
well and Adolphus, (in the matter of- 
2 B. & Adol. 766,) and is clearly applica- 
ble to the present question. 





Joyce contra.—This rule must be made 
absolute. The undertaking was given by 
Mr. Swain in his character of an attorney 
of the court, and has not been complied 
witti by him. This court will, therefore, 
interfere by summary process to compel 
him to do that which he was bound to do 
as an officer of this court. An advantage 
was foregone on the faith of this under- 
taking, and it was his duty to see that the 
plaintiff was not prejudiced in conse- 
quence of his foregoing such advantage. 
Mr. Swain was not in strictness entitled 
to any demand at all. It was his duty to 
pay the money on the day named in the 
undertaking, and he ought not to have 
waited until the money was demanded. 
It is quite clear that he would be liable 
in an action, and if so it was for his bene- 
fit that a summary application should be 
made instead, because the expenses will 
be much less. The case of Gorryv. Wilks, 
2 Dowl. P. C. 649 is easily distinguisha- 
ble, because that was an undertaking to 
refund money already received. [He was 
here stopped by the court.] 


Wicurman, J.—This is clearly a very 
different case from an application to com- 
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pel an attorney to refund money, and I 
entertain no doubt that this rule ought to 
be made absolute. We have clearly jur- 
isdiction, as this was an undertaking giv- 
en by an attorney, and the course adopted 
is not merely one which Mr. Chamber- 
layne is justified in adopting, but is cal- 
culated to be much more favorable to Mr. 
Swain than an action, which may un- 
doubtedly be brought, and which would 
in all probability entail upon him much 
heavier expenses. The rule must be made 
absolute. 

Pigott, then submitted, that, after all 
this delay, the applicant ought not to be 
allowed the costs of the application. 

Joyce, contra, insisted that the costs 
should be paid. Repeated applications 
had been made for payment, and it was 
entirely through Mr. Swain’s own default 
that this application became necessary. 


Wiertman, J.—I think Mr. Swain 
ought to pay the costs. He should have 
paid the money before, and then this ap- 
swam would not have been necessary. 

is determination not to comply with his 
undertaking has compelled the applicant 
to come into this court. Mr. Chamber- 
layne ought under these circumstances, 
to have his costs. Indeed, I believe where 
money is to be paid by one party to ano- 
ther and is not paid after demand, it is al- 
ways usual to make the party in default 
pay the costs, and I certainly see nothing 
in this case to take it out of the general 
rule. The rule must, therefore, be made 
absolute, with costs. 


Rule absolute with costs. 





THE ELDON ANECDOTES. 





Lorp Thurlow had no mercy on a roguish 
attorney. In a suit upon the death of a 
tenant for life who had been entitled to 
the interest of a sum of money in court, 
the attorney, a man of disreputable char- 
acter, applied to have the fund out of 
court, on the behalf of an individual be- 
come entitled to the principal: Thurlow 
said, “‘ How, sir, do I know that the tenant 
for life isdead?”’ The attorney said, “I 
can assure your lordship that he is dead.” 

“TI shall not,” said Lord Thurlow, 
“take your assurance as worth any thing. 





Make an affidavit.” The attorney made 
an affidavit, swearing that the person 
named in it was dead. “ Well,” said Lord 
Thurlow, “ and what do you expect from 
such an afidavit? How do I know that 
the man named in the affidavit, and the 
man who received the interest, was the 
same person?” The attorney said, “ Then 
I suppose that I must make an affidavit 
of that also ; but surely I am treated with 
a degree of suspicion and harshness that 
I do not deserve. I'll make the affidavit 
—but your lordship will allow me to say, 
that any other judge would not have re. 
quired it. I know, I must know the man 
is dead: I was at his funeral.” ‘So you 
might be,” said Thurlow; “ but how does 
that prove that the man who received the 
interest, and the man whose funeral you 
attended, was the same person?” “My 
lord, hear me: the man who received the 
interest, and whose funeral I attended, 
was my client.” ‘ Why, sir,” said the 
judge, “ did you not mention that at first ? 
A great deal of time and trouble might 
have been saved. That he was your cli- 
ent is some evidence that he may be 
dead ; nothing was so likely to kill him.” 





During the riots in London, said Lord 
Eldon, I had to take my Bessy to the 
Temple for safety. I never suffered more 
in my life than as we went along, for we 
were exposed to all sorts of insults.— 
They tore off my wife’s hat, the hand- 
kerchief from her breast, and, when we 
arrived at the Temple, every article of 
her dress was torn. We youngsters at 
the Temple determined that we would not 
remain inactive during such times; so 
we embodied ourselves into a troop to as- 
sist the military. We armed ourselves as 
well as we could, and the next morning 
we drew up iu the court, ready to follow 
out a troop of soldiers who were then on 
guard. When, however, the soldiers had 
passed through the Temple gate, it was 
suddenly shut in our faces, and instantly 
locked; and the officer in command shout- 
ed from the other side, “gentlemen, I am 
much obliged to you for your intended 
assistance ; I do not choose to allow my 
soldiers to be shot, so I have ordered yeu 
to be locked in,” and away he galloped. 
We looked very foolish—Lzfe Lord El- 
don. 





